IN THE UNTTED STATES BANKRUFTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WILSON DIVISION
IN RE:
JOSEPH S. EVANS
LINDA B. EVANS,
Debtors. Case No, 04-03288-8-JRL
ORDER

Thos matter 1 before the court on the motion to determine rights to tobacco trmsition payments
under the Fair and Equitable Tobacco Reform Act of 2004 (“FETRA’"). On April 7, 2005, the court
conducted a hearing on this matter in Wilson, North Carolina."

BACKGROTUND

FETRA compnses part of the American Jobs Creation Act of 2004, which was signed info law
by the President on October 22, 2004, Pub. T.. No. 108-357. On April 4, 2005, three days prior to this
hearing, the United States Departtnent of Agriculure issued its Final Rule regarding the Tobacco Transition
Payment Program. 70 Ped. Reg. 17150 (2005)(to be codified at 7 CFR. §§ 723, 1463-1464). FETRA
repeals the tobacco marketng quota and related price support programs authorized by Title 1T of the
Agricultumal Adjustment Act of 1938 and the Agricultural Act of 1949. Id, at 17150. It also provides for

transitional payments to tobacco quota holders and producers. Id, Those eligible will receive tobacoo

'Becanse of the importance of these issues to & number of cases, the court invited any
interested party to file an amicus brief and appear at the hearing,



wansiton peEyInooD in he sl yoars of Z00S3 tmwough 2014, Id. Faymonss, DoOwover, arc Dot automatic.
Id. There is a program enrollment period between March 14, 2005 and June 17, 2005. Id, at 17156. In
addition, persons identified in Farm Service Agency (FSA) records as quota holders or producers can
submit a claim between March 30, 2005 through May 31, 2005. 1d. While late applications will be
accepted, a person submitting an application after June 17, 2005 will not receive the 2005 tobacco
transttion payment. [d,
ANALYSIS

Inthe case at bar, the debtors are farmers of tobacco who anticipate tobacco transition payments
based upon their status as both quota holders and producers. On April 22, 2004, the debtors filed for
relief under Chapter 11. At the time of filing, the debtors owned certain tracts ofland and tobacco quota.

In addition, the debtors produced tobacco based on leasehold interests.

The mnitial issue before the court is whether the tobacco transition payments to be received by the
debtors are property of the bankruptcy estate. Pursuant to 11 U.S.C. § 541(a), the commencement of the
bankruptcy case creates an estate, and the estate includes “all legal or equitable interests of the debtor in
propetty as of the commencement of the case.” As a general rule, property not owned by the debtor at the
commenceroent of the case but acquired thereafter s not property of the bankruptcy estate. American
Bapkers Ins. Co. of Fla, v. Maness, 101 F.3d 358, 362 (4™ Cir. 1996). However, there are various
exceptions to this rule, two of which are potentially applicable here. The estate inchudes “[p]roceeds,
product, offspring, rents, or profits of or from property of the estate, except such as are eamings from

services performed by an individual debtor after the commencement of the case.” § 541(2)(6). It also
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inciudcs “{aJny IDWICSt in property tar G CSlalc acquircs afler the commencement of the case.™ §
541(a)(7).

The term “proceeds,” as set forth in § 541(a)(6), is not defined in the Bankruptcy Code, but the
House and Senate Comrnittee reports accompanying the enactment of the Bankruptcy Code indicate that
the term “proceeds” 1 not limited to the Uniform Commercial Code definition but is to be construed
broadly “to encompass all proceeds of property of the estate.” HLR. Rep. No. 595, 9s* Cong., 1* Sess.
367-68 (1977); S. Rep. No. 989, 95" Cong., 2™ Sess. 82-83 (1978); American Bankers Ins, Co, of Fla,
v. Maness, 101 F.3d 358, 363 (4* Cir. 1996); S CoLLIER ON BaNKRUPTCY § 541.17 (15" ed.
rev.)(stating “amything that would be included under the U.C.C, definition will also be encompassed by
section 541(a)(6), but the scope of section 541(a)(6) i not limited to that definitionand will extend beyond
).

A Payments to Debtors as Ouota Holders

The first sub-issue is whether tobacco transition payments are property of the estate based upon
the debtors’ status as tobacco quota holders. Section 621 of FETRA defines “tobacco quota holder” as
“a person that was an owner of a farm as of the date of enactment of this title, for which a base tobacco
farm marketing quota or farm acreage allotment for quota tobacco was established for the 2004 tobacco
marketing year.” Pub. L. No. 108-357. Thus, one must own a farm with an established tobacco quota for
2004 to be eligible for payments asa quota holder. Clearly, the debtors’ tobacco quota was a valuable and
idertifiable property right that they owned at the time of filing bankruptcy. Copley v. Elliot, 948 F.Supp.
586, 587 (W.D.Va. 1996)(tobacco allotments are valuable property rights that can be bought, sold or
leased). The express language of FETRA supports the positionthat the value of the tobacco quota is being
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ITplacod by e tobacoo Tanaitcd paymonts. Socton 622{a) of FETRA, caiiax] “Contract Oflered, statos:
The Secretary shall offer to enter into a contract with each tobacco quota holder under

which the tobacco quota holder shall be entitled to receive payments under this section m

exchange for the termination of tobacco marketing quotas and relsted price support under

the amendments made by sections 611 and 612. The contract payments shall constitute

full and fair consideration for the termination of such tobacco marketing quotas and related

price supportt (emphasis added).
Pub. L. No., 108-357. The language of the accompanying regulations further clarifies that the payments
are to compensate quota holders for the lost value of their tobacco quota, stating:

The contimied decline of quotas cast doubt onthe continued viability of the quota and price

support system, and elicited nationrwide support for repeal of the stahitory authority for the

program and for compensation for the lost value of tobacco quotas.
70 Fed. Reg. 17150, 17156 (2005)(to be codified at 7 C.F.R. §§ 723, 1463-1464)(emphasis added).
In addition, the records of congressional debates support that Congress intended to compensate farmers
for their tobacco quota, actually referring to 3t as a “buyout.™ See 108 ConNG. Rec. H495 (daily ed. Feb.
11, 2004(statement of Rep. Graves)(™] nise 10 support of tobaceo buyout legislation , . . A buyout would
emd the tobacco quota system, and a number of tobarco farmers, particulardy the older ones, will cease to
grow tobacco, Many guota holders and growers have invested a cansiderable amount of mopey in the
cumrent tobacco program aver the years. They deserve compenzation for thear loss, and that compensation
can come from tobaceo™ ); 108 Cong. Rec. H8724 (daily ed. Oct. 7, 2004)(statement of Rep.
Kind)(*"While T support the buyout for tobacco farmers, which will help hardworking farmers in Wisconsin,
1 am disappointed that the knll does notinchude a Senate provision giving the Food and Drug Administration

authority o regulate tobacco”); 108 CoNG. Rec. E2182 (daily ed. Dec. 7, 2004)(statemnent of Rep.

Graves)(“"As a compromise, we agreed to a buyout that provides tobacco quota holders $7 per pound on
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thsir allotrmom paid out in gual Nstallmcrts over 18 years ).

The debtors owned farm land and tobacco quota at the commencement of the action, which
became property of the bankruptcy estate under § 541(a)(1). Given the express language of FETRA the
accompanying regulations, and the broad definition of proceeds, the tobacco transition payments are
undoubtedly proceeds of the debtors’ tobacco quotz, pursuart to §541(3)(6). The court finds that the

tobacco transition payments to be recerved by debtors as quota holders are property of the bankruptey

estate ?

B. Payments to Debtor as Producer

The second sub-issue is whether tobacco transition payments to be received by debtors as
producers are property of the bankrupicy estate. Section 623(a) of FETRA, which addresses contract
payments for producers of quota tobucco, stuies that the “producer of quota tobacco shall be entitled to
receive payments under tos section m exchange for the termination of tobacco marketing quotas and
related price support under the athendments made by sections 611 and 612.” Pub. L. No. 108-357

(emphasis added). Moreover, those contract payments “shall constitute full and fair considetation for the

2

This conclusion is bolstered bry the projected tax treatment of the tobacco transition payments. Tax
iroplicaticess far quota holders and producers will be different. See Amold W. Oltmans, Tax Implications
of Tobacco Quota Buyous, North Carolina State University College of Agriculture and Life Sciences
Buyout Information Website (visited April 13, 2005)
<http-/iwww.cals.nesu edu-8050/advancement/tobaccobyvout> The production payment “will be taxed
as ordinary business income;” whereas, the quota payment “will be axed as capital gam income.™ Id.; see
also Daniel Osborne, Tobacco Buyout Carries Tax Implications, SOUTHEAST FARM PREsS, March 17,
2005 (visited Apreil 13, 2005) <http:/southeastfarmpress.com/news/03 ) 705-Tobaceo-taxes/>. (stating
payments to quota holders will be taxed as capital gains, while payments to producers will be taxed as
ordinary incomk).
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Torminaton ol yuch Lobavo Markaing qUOTS i relattd Price SUPPort.” Id. (CIphasts aaded). Whike mis
language is identical to that addressing contracts with quota holders, the standard of eligibility for the
program is different for quota holders and producers. As noted above, to be eligible for payments as a
quota holder, one must have owned a farm with establisbed tobacco quota for 2004, Thus, the debtors as
ehgible quota holders brought an idertifiable property intexest of farm and tobaceo quota ownership to the
table when filing bankruptcy, which became property of the bankruptey estate. On the other hand, to be
eligble for payment as a producer, one must have shared m the rigk of producing tobacco. Section 621
of FETRA defines “producer of quota tobacco™ as “anowner, operator, landlord, tepant, or sharecropper
that shared m the tisk of procix-ing tobacco on a fanm where tobacco was produced or considered planted
pursuant o a tobaceo faon poundage quota or farm acreage allotment establhished under part I of subtitle
B of fitle [II of the Agncultural Adjustment Act of 1938.” Pub. L. 108-357 (emphasis added). Section
1463 102 of the regulstions defines to ““share in the risk of production” as “having a direct financial imterest
in the suceessful production ofa crop of tobacco through ownership of a direct share inthe actuzl proceeds
derived from the marketing of the crop, which share is conditional upon the success ofthat marketing ™ 70
Fed. Reg. 17150, 17159 (2005)(to be codified at 7 C.FR. §§ 723, 1463-1464). Moreaver, an eligible
producer must have shared in the risk of production for the 2002, 2003 or 2004 marketing years. [d,
At the time of filmg bankruptcy, the debtors’ 2002 through 2003 risk of production was not a
readily discernable interest. Unlike tobacon quota, which had a known pre-petition valve, “Tisk of
production” was simply the standard chosen by Cangress for calculating payments to producers under
FETRA that did not exist until October 22, 2004, Because the shared risk of production for 2002 through

2003 was pot an iderttifiable property interest at the commencement of the actiom, it did not come mnto the

6

20°d 029l Q002 8 unp CEVP-9S8-616:1XPd  THA-AUAEIT LAN0D SN




bankruptoy cstate undor § 541(a)(1).? It follows that, becanse the 2002-2003 risk. of production did not
become property of the estate, the expected payments based uponthe debtors” risk ofproduction far 2002
through 2003 are not “proceeds” of property of the estate, pursuant to § 541(a)(6).

These facts are stokingly sirmilar to the case oﬂgx;_&-.}mnz, 270 F.3d 1254 (9" Cir. 2001), where
a fisherman filed a Chapier 7 petition a year and a half before the United States Secretary of Commeree
issued regulations creating fishing quota shares, While the quota shares were acquired post-petition, they
were based upon the pre-petition 1988-1990 catch history of the debtor. The Ninth Circuit held that the
quota shares were not property of the bankruptcy estate. Id, at 1256-1257. It reasoned that, as ofthe date
of the petition, the debtor’s 1988-1990 catch Instory had no value, and the debtor bad no more than “a
hope or expectation that fishing quota regulations would be enacted and that he would qualify for whatever
was promulgated " Id, at 1257. The pre-petition.catch history, like the 2002-2003 risk of production, was
not property of the estate; rather,  was simply the government’s chosen reference for calculating payments
under the program. 1d, at 1258; see also Inre Vote, 276 F.3d 1024, 1027 (8* Cir. 2002)pre-petition
1999 crop loss, which was the govermnment’s reference for detesmining eligibility for payments under
disaster relief programs created post-petition, was not property of the estate). The Eighth Circuit m Vote
noted “[w]e have found no case in which a pure loss with no attendant potential benefit was included as

property of the estate.” Id. at 1027.

1At aral argument, creditor counsel cleverly attempted to characterize the interests of producers
as residual rights flowing from expired leases of quota. However, nothing else appearing, tobacco
allotmets are a species of real property rurming with the land, and 11 U.S.C. 541(b)2) expressly
excludes from the estate “any imterest of the debtor as a lessee under a lease of nonresidential real
property that has terminated . . . before the commmencernent of the case .. . .”
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The owmcome 1 SISTeNt T PAyIoens relating w Mc 2004 risk of producton. As Dotcd above, §
541(a)(7) reaches “any interest in property that the estate acquires after the commencement of the case.”
11 U.S.C. § 541(a)(7). A Chapter 11 estate includes more than property; rather, the Chapter 11 estate
“Is more properly thought of as an enterprise cantinuing to operate during the pendency of the bankruptey

case.”Reed v. Yochem, 184 BR 733, 739 (Bankr. W.D. Tex. 1995); Inre Herberman, 122 BR 273,

278-279 (Bankr. W.D. Tex. 1990); see also Wade v Bailcy, 287 B.R. 874, 880-881 (5.D. Miss.
2001)(“{The estate] i an active legal enterprise comptised of its property, to be sure, but also of what the
property generates whik operating under the aegis of the Bankruptcy Code™). “TAJll property mterests
generated by the estate enterprise logically fit into

§ S41(a)(7) as property acquired by the estate during the pendency of the bankruptey.” Reed, 184 BR_
at 739. Thus, the precise issue under § 541(a)}(7) is whether the property interest in question can be
“properly classified as a property interest generated by the estate enterprise.” Reed, 184 BR_ at 740.
Upon the debtors filing banknuptey on April 22, 2004, the Chapter 1 | estate came mito beng as a separate
legal entity. Wade, 287 B.R. at 880. The debtors, as debtors-in-possession operating and working for the
estzte, completed an entire growing and harvesting cycle of crops. See Reed, 184 BR. at 739 (stating the
“chapter 11 debtor wears two hats, both commanding (as trustee) and warking for the bankruptcy estate
emerprise”); 11 U.S.C. §§ 1101, 1107, 1108. The bankruptcy estate bore any risk of production
regarding those 2004 crops. It follows that, on October 22, 2004 when FETRA was signed mto law, the
bankruptcy estate acquired whatever right or interest the 2004 risk of production then provided. Thus, thns
court fmds that the anticipated tobacco transition payments tied to the 2004 risk of production are after-
acquired property of the bankruptcy estate, as they are a property mterest generated by the estate. In
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wUTmIEERST, Bevausc the sk of production for 2002 and 20035 did not come IffD the DankTupioy CSmIc 6
a discemible nght or interest at the comoencement of the action and was never bom by the bankruptcy

estate, payments anticipated by the debtors as producers for 2002 and 2003 are not after-acquired

property of the estate under § S41(a)(7).

2. ] i it
The pext issue is whether the tobacco transition payments are subject to the liens of creditors.

Section 1463.111 of the USDA's Final Rule, entitled “offsets and assignment,” states as follows:

ummmthommnmmwmmmmﬂmm

¥ 2 o] : n agamst the
tobacm quota., tnbacconmrkﬂunga]]otment,ortheﬁaqurwhlch a wbacco quota had
been established wmder part 723 of this title by any creditor or any other person.

70 Fed. Reg. 17150, 17165 (2005)to be codified at 7 C.F.R. §§ 723, 1463-1464)emphasis added).
Regarding preemption, the regulations state

This final rule preempts State laws that are inconsistent with its provisions, but the mle is

not retroactive. Before any judicial action may be hrought conceming this rule, all

adrmmstrative rernedies must be exhausted
70 Fed. Reg. 17150, 17157 (2005)to be codified at 7 CF.R. §§ 723, 1463-1464). Moreover, the
“Tobacco Transition Payment Quota Holder Contract” and the “Tobacco Transitiom Payment Producer
Contract” both contain language stating “{Alny payment due any participart will be made by CCC without
regard to any queston of title under State law, and withowt regard to any claim or lien which may be
asserted by a creditor, except agencies of the US Government” In addition, Notice TB-1124, 1ssued

March 1, 2005, by the USDA states that *{Liens ot martgages held by financial institttions on farms with
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TOhacGo quartd aftacned Jdo not apply ww TITE paymnchus.
Moreover, the repulations specify that a quota holder or producer may assign a payment to a third
party or €rer into a successorl I interest comtract ut only at the approval of the CCC. The pertinent

language, set forth at §§ 1463.111-1463.112 states:

A quota holder or tobaceo producer who is eligible to receive a payment under this part
may assign a payment, or 2 portion thereof, to be made under this part to another person
using the correct CCC form. Suchan assignment will become effective upon approval by
CCC. In arder to provide for orderly issuance of payments under this part, CCC may
lizrntt, mits sole discretion, the number of assignmers that may be made with respect to a
coniract

A quota bolder or tobacco producer who is eligible to receive a payment under this part,

and for whom a claim has not been established by the United States, may enter into a

successor in interest confract with another party using the comrect CCC form. Such

SUCCESSOT In interest confract will become effective upon approval by CCC, and will not

tnclude the 2005 payment. Only one such successor in interest contract may be entered

mto by a quota holder or tobacco producer with respect to a farm for each kand of

tobacco.
70 Fed. Rep, 17150, 17165 (2005)to be codified at 7 C.E.R. §§ 723, 1463-1464).

A neading of the above language can lead one to conclude either: (1) the govermment is abrogating
any clafm or lien that a creditor might have agamst the tobacco transition payments under state law; or (2)
the povernment is deliberately taking a “hands off” approach so that it does not needlessly entangle itself
m disputes between payees and creditors. The Fifth Circurt has addressed comparable language m the
Federal Crop Insurance Act (FCIA) and 1ts accompanying regulations related to crop msurance proceeds.
Inre Cook, 169 F.3d 271 (5™ Cir. 1999). It beld that after crup insutance proceeds are paid to a debtor,
state law applies allowing a creditor o enfaree its lien. Id, at 276. The applicable language of the FCIA

states, in pertinent part:

10
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Clairns for indcomitics under this chaptor shall not be liable w ntachroont, levy,
garnishment, ar any otber legal process before payment to the insured or to deductionon
accoumt of the mdebtexiness of the insured or the estate of the Insured to the United States
except claimns of the United States ar the Corporatiom arising imder this chapter.
7 US.C. § 1509. Regarding preemption, the FCIA states:
Stre and local laws or rules shall not apply to contracts, agreements, or regillations of the
[FCIC] or the parties theretn to the extert that such contracts, agreements or regulstions
provide that such laws ornules shall not apply, or to the extent that such laws or rules are
inconsistent with such contracts, agreements, or regulations.
7U.8.C. § 1506(1). In addition, the pertinent regulation states:
{nJo state or local govemnmental body or ron-govermmextal body shall have the autharity
to proroulgate riles or regulations, pass laws, or i3sue policies or decisions that directly or
mdirectly affect or govern agreements, contracts, or actions authorized by this part unless
such authonty is specifically authorized by this part or by the [FCIC).
7 CF.R §400.352. The rcgu]ahms further specify certain actions that state or local govemments are
prohibited from takmg, meluding 10 “impose or enforce Liens, garnishments, or other sunilar actons against
proceeds obtained, or payments issued in accordance with the Federal Crop Insurance Act, these
regulations, or contracts or agreements emtered into pursuant to these regulations” Id. In addition, at the
time of the Cook case, thexe was a regulatory provision stating that an interest in an maured crop existing
by a lien “shall not entitle the holder of the interest to any benefit imder the contract.” Cook, 169 F.3d at
275 (formerly at 7 C.F.R. § 401.5). Also, the debtor could assign the right to indermmity, but the
assignment had to be on the FCIC’s form and approved in writing by the FCIC. Id, at 275 (formerly at
7 CF.R § 40).8). The Fifth Circuit, taking all of this language into consideration, concluded that neither
the statute por its accompanying regulations expressed an intent to preermpt state law governing issues

between the debtor and creditor after the debtor’s receipt of the proceeds. Id. at 276; see also In e Recs,

11
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216 B 551 (Banks. N7 Tox 1725XRolding mar the FCLA doos Tot precmpt creditor s state law licn
rights under the UCC).

Simdarty, i In.re Amold, 88 B.R. 917, 921 (Bankr. N.D. lowa 198R), the court considered
regulatory kmguage applicable to commodity certificates and concluded that the regulations did not preempt
state law on secured transactions. In that case, the debtors received a generic commodity certificate from
the Commodity Credit Corparation, and the debtors argued that a creditor had no secured interest in the
certificate because the applicable federal regulations prohibited the assignment of the certificate and the
applicatrlity of amy liens. Id, at 920. At the time of the court’s decision, the applicable regulations provided:

Commodity certificates shall not be subject to any lien, encumbrance, or other clamm or

security inmerest except that of an agency of the United States Government arising

specifically under Federal statre.

Amold, 88 B.R at 920 (formexly at 7 CF.R. § 770.4(b)2)).

[N]otwithstanding any other provision ofthis chapter, a payment made under this part may
not be the subject of an assigrmment, except as determined and armounced by the CCC.”

Arnold, 88 BR, at 920(formerly at 7 CF.R. § 770.6). The face of the certificate also contained that
regulatory kanguage. Id& The Amold court adopted the rationale set forth in Secyrity Bank & Trust Co,
v, Case (In re George), 85 B.R. 133, 138-43 (Bankr.D. Kan. 1988), which also considered 7 CF.R_ §
770.4(b)(2). and held that the regulation could not be used by a debtor to avoid a properly perfected
security mterest. The court in Gegrge conclided that “[iJn the ahsence of a clear Congressional mandate
to preempt state law” it would not “tread upon the mtricste state law upon which private parties base their
every day commercial transactions.” [d, at 141,

In In re Sunberg. 729 F.2d 561 (8® Cir. 1984), the Bighth Circuit considered earlier regulations
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1Clabod ter puyTnCR-in-iiGd proprams, whicl Thore oo

(e) Assignments with respect to quantities of a commodity which can be received by a

producer as payment in kind will be recopnized by the Deparmment {of Agriculture] only

if such assigrrment s made on Form CCC-479, Assipmment of Payment-in-Kind, executed

by the assignor and assignee, and filed with the county committee.

{f) Except as provided in paragraph (¢} of this section, any payment i kind or portion

thereof which is due any person shall be made withot regard to questions of trtle under

State law, and without regard to any claim of lien agamst the carmmodity, or proceeds

thereof, which may be asserted by any creditor.

Sunherg, 729 F.2d at 563 (quoting 48 Fed Reg. 9235 (1983)). The Eighth Cireuit concluded that the
regulations did not restrict program beneficiaries from valuntanly encumbeting therr benefits under state law.
Sunbere, 729 F.2d at 563. In making its hokding, the court statrd that such regulatory provisions “are
intended to psulate the govermmment as bepefit provider frore conflicting claims over payments, not to
preemy state coommercial law as between third parties.” Id. at 563,

It the case at bar, # is significant that the Act itself does not address the treaiment of creditors’
claims or liens against the tobacco transition payments. Regarding regulations to accompany the statute,
§6¢20fFE]TLA.mnks:“TheSecﬁmnyxnay;nnnuﬂgmesudhnqgmnkmsasan:nuxxguyuohnpknuﬂn
this title and the amendments made under this title.”™ Pub. L. 108-357. Nowhere m FETRA does & give the
Secretary of Agricuthne the authonty to strip away the rights of creditors under state law, nor & there a
pervasive scheme, need for uniformity, or danger of conflict between the enforcernent of state and federal
law thar would warrant preemption. As worded m Sequrity Bank & Trust Co. v. Case (In re George),
“fblecause a federal agency has no mherent authority to preeropt state law, Congressional mtent to preermpt
must be cleady manifested.” 85 BR. 133, 140 (Bankr.D. Kan 1988). Where there is no evidence of

Congressional intent, this court will not presumme the invalidity of state Jaw. While the regulations state that
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they preoTnpt rtams 13w it contlict with teir provisions, 70 Fod. Rog. 17150, 17157 (2005)(m be codificd
at 7 CFR §§ 723, 1463-1464), this court finds that the regulations can be enforced hannaniously with
the state Iaw rights of oreditors.,

‘When reading the regulatory provisions regarding offsets and assignments and successor in interest
contracts, the court agrees with the conclusion reached by the Eighth Circuit in In e Sunberg 729 F.2d
561 (8% Cir. 1984) that the provisions are in place for administrative ease, The government will pay the
chigible quota holder or producer “without regard to questions of title under State law and without regard
to any clam or hen against the tobacco quota” so that  does not bave to bather with conflicting clairns over
payment 70 Fed. Reg. 17150, 17165 (2005)(to be codified at 7 C.F.R. §§ 723, 1463-1464). By setting
up a method of payment, the Secretary of Agnicultire is not abrogating the rights of creditors under state
law. There s no Congressional support for that imterpretation. For tins reason, the court concludes that
ance payment is made to an eligible debtor, that payment may be subject to the claims of creditors.

CONCLUSION

For the foregoing reasons, the court finds that the anticipated tobacco transition paymments to the
debtors in their capacity as tobacco quota holders will come into the bankmipicy estate, pursuant to §
541(a)}(6). Payments to be made to the debtors in their capacity as producers for the 2002-2003 risk of
production do not constitute property of the bankruptcy estate. Payment to be made to the debtors-in-
possession in their capacity as producers for the 2004 risk of production will come into the bankruptcy
estate, pursuant to § 541(z2X7). Any payments made to the debtors as quota holders shall be subject to

the claims of creditors under state law. Payments to the estate for the 2004
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producer payments are free of propodtion lions.
So Ordered.

Date: April 15, 2005

J. Rich Leonard
United States Bankruptcy Judge
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