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1. Easenents 6.1 (NCI3d) - prescriptive easenent - substantial

identity of easement - inproper test applied by trial court
In an action to determ ne whet her an easenent by prescription

had been established by the public's use of a pat hway
al ong and across the shifting dunes of an area at Hol den Beach
the trial court erred in failing to make any determ nation
as to whether there was substantial identity of the easenent
clained and erred in determining only that plaintiffs had failed
to show the existence of a "single" or the "same" definite
and specific line of travel for the prescriptive period.

Am Jur 2d, Waters 354, 391

2. Easenents 6.1 (NCl3d) - prescriptive easenment - substanti al
identity of easement - factors to be considered - vulnerability
of road to forces of nature

In determ ning whether an easenment has substantially
retained its identity over time, factors which the fact finder
may consi der include the vulnerability of the road travel ed
due to forces of nature, and this is particularly pertinent where
the easenent clainmed is across w ndswept, shifting sands which
are subject to ocean storns, since, to require that there be
no change, or at nost only very slight change, in a road travel ed
by many for the prescriptive period over an area highly
vul nerable to the forces of wind, shifting sand, ocean tide,
flooding fromocean or sound, etc. would effectively bar the
acquisition of a prescriptive easement in many | ocal es of the
coastal area of North Carolina.

Am Jur 2d, Waters 354, 391
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3. Easenents 6.1 (NCl3d) - prescriptive easenment - public's
access to beach - use continuous and uninterrupted
The trial court erred in concluding that defendant interrupted
the use of the pathway in question by the genera
public in a manner that caused that use not to be continuous
and uni nterrupted where the evidence tended to show t hat
def endant put tel ephone poles, cables, and gates across the
pat hway, but as defendant's efforts to prevent unauthorized
passage through the property increased, so did the acts of
the public to assert its claimto the use of the roadway by
di sregardi ng, renoving, and destroying the barricades;
nor eover, where the claimwas by the public over the shifting



sands of a barrier island seldomvisited by anyone on a daily
basis and particularly during times of bad weather, the use
need only be nore or less frequent according to the purpose
and nature of the easenent - to reach the inlet and seashore
for fishing and recreational use - that is, often enough and
with such regularity as to give the owner notice that the
users were asserting a claimof right to use the route

Am Jur 2d, Waters 354, 391
Justice M TCHELL dissenti ng.

ON discretionary review pursuant to NC G S. 7A-31 of a decision of the
Court of Appeals, 95 NC. App. 38, 381 S.E 2d 810 (1989), which affirned a
judgnment entered for defendant by Briggs, J., at the 9 Novenber 1987 G vil
Session of Superior Court, BRUNSWCK County. Heard in the Supreme Court 12 Apri
1990.

Maxwel | & Hutson, P.A., by James B. Maxwell, for plaintiff-appellants; and
Lacy H Thornburg, Attorney General, by Daniel F. MLawhorn, Special Deputy
Attorney CGeneral, and J. Allen Jernigan, Assistant Attorney General, for
i ntervenor-plaintiff-appellant.

Mur chi son, Tayl or, Kendrick, G bson & Davenport, by Vaiden P. Kendrick and
Barbara J. Sullivan, for defendant-appellee Hol den Beach Enterprises.

MEYER, Justice

In this case, we once again face the question of whether there was
sufficient evidence of the establishnment of an easenment by
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prescription by the public's use of a pathway al ong and across the shifting
dunes of an area on the Quter Banks of North Carolina. The area in question is
privately owned but over the years has been crossed by the public seeking access
to the ocean strand and inlet for fishing and recreation. A portion of the
prescriptive easenment sought to be established is alleged to be sufficiently
simlar to a road marl ed and paved sone years | ater across the sanme | ands such
that the public has acquired a right to the use and enjoynment of that paved
road. A collateral issue is whether the evidence supported the trial judge's
conclusion that, fromtinme to time, defendant had barred public use of the
roadway so as to interrupt the continuity of the use over the period of tine
required to establish an easenent by prescription. Wth regard to the issue of
the sufficiency of the evidence of the establishnment of an easenent by
prescription, we conclude that the trial judge enployed an erroneous standard in
reaching his determ nation that there was insufficient evidence. W al so address
the collateral issue regarding interruption of the public's continuity of use
for the requisite period and conclude that the evidence does not support the
trial judge's finding of fact and conclusion of |aw that defendant had
successfully interrupted adverse use by the public so as to defeat the
est abl i shnent of the easenent by prescription. W remand this case for a new
trial on the nmerits enploying the proper standard as to the sufficiency of the
evi dence to establish an easenent by prescription

On 13 August 1986, plaintiffs Concerned G tizens of Brunsw ck County
Taxpayers Association and two individuals initiated this action after defendant
erected a guardhouse in July 1985 bl ocki ng public access over a roadway crossing
defendant's property. Plaintiffs sought to have this roadway declared a public



right-of-way by virtue of prescriptive use. In the alternative, plaintiffs

al | eged that defendant Hol den Beach Enterprises, Inc., or its predecessor in

i nterest, Hol den Beach Realty Corporation, had dedi cated the roadway to public
use. The State of North Carolina, ex rel. S. Thomas Rhodes, Secretary of the
Department of Natural Resources and Community Devel opnent, intervened in 1987 on
the ground that it was the designated state agency authorized to nmanage public
beach accessways under N.C. G S. 113A-134.1 and -134.2. The State did not assert
the public trust doctrine as an independent nmeans of acquiring rights to the
road. The trial judge concluded at the end of defendant's evidence that the
public held no

Page 40

prescriptive easenment in the road due to changes in the location of the path and
interruptions of use during the prescriptive period. The judge al so concl uded
that there had been no offer or acceptance of dedication of the roadway. The
Court of Appeals affirned in all respects, 95 N.C. App. 38, 381 S. E. 2d 810, and
we granted the plaintiff-appellants' petition to review the issue of the
prescriptive easenent. The acceptance and dedi cation issue is not before this
Court for review

The easenent sought by the plaintiffs is over property located at the far
western end of what is now Hol den Beach. Hol den Beach is a sandy barrier island
made up largely of sand dunes and beach vegetation, lying on a generally east-
west axis off the coast of North Carolina in Brunswick County. To the west of
the island is Ccean Isle; to the east, Long Beach. The Atlantic Intracoasta
WAt erway separates the north shore of Hol den Beach fromthe mainl and. Lockwood
Folly Inlet connects the Intracoastal Waterway to the Atlantic Ocean on the
eastern shore of the island, and Shanotte Inlet offers passage to the ocean on
the western shore. The road over which plaintiffs claima public prescriptive
easement is now known as "Ccean View Boul evard West" and is |ocated within the
Hol den Beach West Subdi vi sion.

Prior to the dredging of the Intracoastal Waterway in the early 1930s,
Hol den Beach was in fact two islands of roughly equal size. To the east |ay
Hol den Beach, and to the west was Robi nson's Beach. Separating the two near
where the Hol den Beach Fishing Pier now stands was an inlet known variously as
Meares or Mary's Inlet. Wiat is now the Intracoastal Waterway was formerly a
creek, and a wooden bridge suitable for use by autonobil es spanned that creek
It was by this bridge that the public could reach Hol den Beach fromthe
mai nl and. Testinony indicated that until Meares Inlet was filled with the
tailings dredged fromthe Intracoastal Waterway project, Robinson's Beach was
not accessible to autonobile traffic. At the time of the project to construct
the Intracoastal Waterway, the Holden fam |y owned the original island of Hol den
Beach through a | and grant received from Governor Dobbs in 1735. In exchange for
land lost to the Intracoastal Waterway, the State granted the Hol dens a covenant
to provide access to Hol den Beach in perpetuity. This access initially took the
formof a two-car ferry, which the State eventually replaced with a bridge in
1953.
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Until the early 1960s, the land on the far western end of what is now Hol den
Beach was owned jointly by two fam lies, the Robinsons and the Bellanys. There
were no houses or paved roads on the island during the 1920s and 1930s. In 1962,
t he Hol den Beach Realty Corporation, predecessor to defendant Hol den Beach
Enterprises, Inc., purchased the tract of |and now known as Hol den Beach West
Subdi vi sion fromthe Robinson and Bellamy famlies. This tract extends
approxi mately one mle east of the Shanotte Inlet and includes the entire
western tip of the island. A significant physical feature of this property is a



lowlying area approximately 2,000 feet |ong caused by overwash of the ocean
fromHurricane Hazel in 1954 and which has been frequently overwashed since that
time. The eastern end of the overwash lies approximately 1,400 feet fromthe
eastern property line. Fromtine to tine, stormtides have refl ooded the area,
obliterating trails and destroying vegetation in the overwash.

Devel opnent on what is now Hol den Beach began unmi stakably in the 1940s when
the State began a gradual process of paving an east-west road across the island.
The road, which has since cone to be known as "COcean Boul evard,” started at the
ferry landing near Lockwood Folly Inlet and, by the time Hurricane Hazel struck
the island in 1954, reached sone di stance past the Hol den Beach Fishing Pier. By
1962, the paved road extended west approximately two and a half mles past the
pier but fell short of the subdivision property line by sone 2,880 feet,
slightly over one-half mle. There existed at this point an area called "the
west turn around,” which people used to turn their cars around, to park their
cars, and to gain both pedestrian and vehicul ar access to the beach. Not unti
1982 or 1983 did the State pave the 2,880 foot segment of Ccean Boul evard
running fromthe west turnaround to the boundary line of defendant's property.

It is the extension fromthe end of Ccean Boul evard known as "Ocean Vi ew
Boul evard West" over which the prescriptive easenent is clained.

During the years 1977 and 1978, defendant's predecessor in interest, Hol den
Beach Realty Corporation, laid a marl road fromthe boundary line west to within
1,700 or 1,800 feet of Shanotte Inlet, a distance of approximtely 3,700 feet,
or seven-tenths of a mle. The marl road foll owed precisely a road bul | dozed by
the sane corporation a few years earlier. Defendant purchased the property and
paved the marl road in 1985. The private devel opers paid all costs for the
bul I dozi ng, marling, and paving of the road.
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It is access along and across this inproved road, Ccean View Boul evard \West,
that is in question

Prior to the tine that the State paved Ccean Boul evard to the entrance of
Hol den Beach West, an uni nproved road extended fromthe west turnaround,
westwardly for approximately three-tenths of a mle to a canpground. This
uni nproved road conti nued west through the canpground to the subdivision
boundary line. This state-maintained public road is now known as Ocean Boul evard
and is not a subject of this dispute.

The evi dence presented was in substantial conflict. The plaintiffs' evidence
tended to show that, before the island was devel oped, fishernmen, sw mers,
pi cni ckers, and ot hers seeking recreation had used the west end of Hol den Beach
near the Shanotte Inlet freely, openly, and in an unrestricted manner. The
public gained access to the area by vehicle and by foot along a pathway or road
runni ng through the island to the inlet. M. Harrell Paden further testified
that he began going down to the end of the island in the late 1920s or early
1930s practically every weekend during the fishing season and canped there a
week or two at a tinme. Wien asked to describe the road he used, M. Paden
testified:

It was a sand road behind the sand dune. At places it was

good and hard, at places it was soft sand, so you got up a
good speed before you got there to get across through that
sand and got on down the beach where you was going. It

was just a two rut road, just a regular old sand road.



Through the years, storns, hurricanes, w nds, high water, and erosion have
altered the configuration of the island and the course of the pathway. There was
evidence to the effect that the newer nmarled and | ater paved extension of the
public road, that portion known as Ccean Vi ew Boul evard West, generally foll ows
the path the public used for nore than thirty years prior to the construction of
any road. Plaintiffs' evidence was to the effect that the public continued to
use the extension of the road known as Ccean Vi ew Boul evard West after the
western end of the island began to devel op. There was al so evidence to the
effect that the Town of Hol den Beach used the extension of the road for both
fire and police vehicles, to collect garbage through its contractor, and for a
public water line, fire hydrants, and street signs.
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On the other hand, defendant's wi tnesses testified to the effect that the
west end of the beach had the reputation of being private property, and although
public use of the paths to the beach and sound increased over the years,
attenpts to curtail that use nmet with varying degrees of success, and nost
peopl e gai ned access to the west end of the beach by going al ong the beach
strand.

Loie J. Priddy, a registered | and surveyor with the North Carolina CGeodetic
Survey, testified for the State, as an expert in coastal surveying and in the
interpretation of aerial photography, that a 1966 aerial photograph indicated
vehicul ar traffic east of the overwash area but found none through the overwash
or west of it. He noted that there was evidence of storm danage to the overwash
area that would have obliterated any track crossing that lowlying area. Priddy
was able to discern froma 1968 aerial photograph a continuous trail extending
fromthe property line through the overwash to a point sone 1,000 feet west of
t he overwash. A 1969 aerial photograph reveal ed a track extendi ng west through
t he overwash and going out the other side before ending as "meandering trails."
Two separate aerial photographs taken in 1970 show the trail disappearing into
t he overwash and reappearing on the western side and finally ending in a series
of random | oops and trails.

M. Priddy exam ned an aerial photograph taken in 1972 and determi ned the
presence of a trail extending fromthe subdivision property line through the
Hurricane Hazel overwash area and ending in a maze of tracks. A 1976 aeri al
phot ograph presented by defendant depicted a trail extending fromthe property
line eastward through the overwash area, ending in a series of looping trails.
By reference to current tax maps of Hol den Beach West, Priddy testified that the
present | ocation of Ccean View Boul evard West foll owed the sane general route as
t he pat hway apparent in the 1968 and | ater aerial photographs at |least as far as
the west end of the overwash area.

Conmparing ei ght such aerial photographs of the area taken between 1962 and
1972, M. Priddy testified essentially that a definite, discernible pathway nade
by vehicles and foot traffic had existed since 1962 and followed the same route
from Ccean Vi ew Boul evard West toward Shanotte Inlet.

When asked to fix the distance between the centerline of the current road
and a point randomy chosen along the path, Priddy
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determ ned that the corresponding point in the centerline of the paved road was
sixty feet north of the trail as depicted in a 1970 Arnmy Corps of Engineers
t opographic map. Ot her witnesses for the plaintiffs and for the defendant
indicated that in nore than one place the paved road digressed fromthe sand
trails distances of up to two hundred feet. According to James Giffin,



testifying for the defendant, the road was marl ed and paved according to pl ans
made by a Ral eigh consulting firm wthout reference to existing trails. "[I]n
some places [the road] crossed [the trails], sone places it overlapped them but
nost of the tinme it ran parallel to it and sone distance off." Wen asked

whet her the road was along the sanme track in 1985 as it was when he used it over
the roughly forty-year period since 1940, plaintiffs' witness Harrell Paden
st at ed:

[ T]he road has been noved back the width of a building Iot.
It is still in the sane general direction, same general |ocation
except for that.

[The trail] wasn't absolutely straight because when
you canme to a sand dune - you are riding in a tw whee
[drive] vehicle you don't go over the sand dune, you go around
it. Therefore, the road wasn't absolutely straight as it is today.
Today you | ook down there [and] the road is reasonably straight.

M. Paden testified that over the forty plus years prior to 1972, he, his
friends, and other people had used the road freely and uni npeded to travel to
the west end of Hol den Beach. He stated that the road had been over the sane
general path during that entire tinme and that when a hurricane swept over it, a
trail was reestablished in generally the sane | ocation

M. Raynond Cope testified that, since the md-1970s, he and his famly
frequently went through the overwash area, down the paths, and over the sand
dunes to the western end of the island to gain access to Shanotte Inlet. These
trips averaged about twice a nonth during the sunmer and also in the fal
t hrough about Cctober. The paths al ways appeared to himto be in approxi mately
the sane | ocation. Wen asked to conpare the |ocation of the presently paved

road to the paths he had used since the md-1970s, he testified: "It runs about
the sane, there is not nuch difference."
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Kermt Coble, a forner nenber of the Hol den Beach Town Council, testified

that he first cane to Hol den Beach in 1954, and since that tine, he frequently
visited Shanotte Inlet using the pathway which continued west after the paved
road stopped. Coble testified that Ccean Vi ew Boul evard West was w thin one
hundred feet of the pathway he had used to get to Shanotte Inlet.

In order to establish an easenent by prescription, the claimnt mnmust neet
the six criteria set out in West v. Slick, 313 NNC. 33 326 S.E 2d 601 (1985):

"1. The burden of proving the elenents essential to the
acquisition of a prescriptive easenment is on the party clainng
t he easenent.

"2. The law presunes that the use of a way over another's
land is permissive or with the owner's consent unless the contrary
appears.

"3. The use mnmust be adverse, hostile, or under a claim
of right.

"4. The use nust be open and notori ous.



"5. The adverse use nust be continuous and uninterrupted
for a period of twenty years.

"6. There must be substantial identity of the easenent
cl ai ned. "

Id. at 49-50, 326 S.E.2d at 610-11 (quoting Di ckinson v. Pake, 284 N.C. 576,
580-81, 201 S.E.2d 897, 900-01 (1974)).

[1] It is the last of these criteria, the question of the substantial identity
of the easenent, with which we first concern ourselves. Qur review of the record
and transcript makes clear that the trial judge nade no determ nati on whet her
there was a substantial identity of the easenment clained. The trial judge nade
no finding or conclusion as to substantial identity.

It appears fromat |east three of the trial judge's findings pertinent to
the issue in question that he acted under a m sapprehension of the law as to the
standard by which he was to determ ne whether the public had acquired an
easenent by prescription
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53. No single path was used east of the overwash area
(and within the Subdivision) for the required twenty years.

54. Any paths within the Subdivision existing prior to
the road construction in 1978 were tenporary in nature; curved
around the shifting sand dunes, and were frequently obliterated
by the processes of nature.

57. Neither the nmenbers of plaintiff organization nor the
general public have used the same definite and specific line
of travel across defendant's property for the required twenty
years.

Fromthese and other facts found, the trial court concluded that the public's
use of the roadway "has not been confined to a definite and specific line of
travel for twenty years" and held that the plaintiffs had failed to establish a
public easement by prescription.

Rat her than applying the "substantial identity" test, the trial judge
determined only that the plaintiffs had failed to show the exi stence of a
"single" or the "same" definite and specific line of travel for the prescriptive
period. In this, he erred. "' Facts found under m sapprehension of the [aw will
be set aside on the theory that the evidence should be considered in its true
legal light."" Nelms v. Rea, 282 N.C. 610, 620, 194 S.E.2d 1, 8 (1973) (quoting
MG Il v. Lunberton, 215 N. C. 752, 754, 3 S.E 2d 324, 326 (1939)), and cases
cited therein.

It is true that, although the evidence nay have supported findings to the
contrary, the findings of fact of the trial judge are conclusive on appeal if
supported by any conpetent evidence. WIllians v. |Insurance Co., 288 N C. 338,
342, 218 S.E.2d 368, 371 (1975). Mreover, it is the province of the fact finder
to determ ne whether |ocation of the disputed way deviates substantially over
time so as to work an abandonnent of that way. West v. Slick, 313 N.C. 33, 44-



45, 326 S.E.2d 601, 608; Potter v. Potter, 251 N.C. 760, 766, 112 S.E.2d 569,
573 (1960). However, the findings of fact as well as the concl usions of |aw nust
address the criteria of the proper |egal standard to be applied in this case.

[2] Whether changes in a traveled way are so great as to establish that there is
no substantial identity of the way clained is a question
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for the trier of fact. Factors which the fact finder may consider in making this
determ nation include the vulnerability of the road travel ed due to forces of
nature. This is particularly pertinent where the easement clained is across

wi ndswept, shifting sands which are subject to ocean storns. To require that
there be no change, or at nost only very slight change, in a road travel ed by
many for the prescriptive period over an area highly vulnerable to the forces of
wi nd, shifting sand, ocean tide, flooding fromocean or sound, etc., would
effectively bar the acquisition of a prescriptive easenent in many |ocal es of
the coastal area of our state. In the area of our Quter Banks, where in years
past there were only paths or roads on and through shifting sands, that the way
travel ed nust be confined to a definite and specific line is nerely a

requi renent that there be a neans to determ ne with reasonable specificity the

| ocation of the easenent clainmed. Requiring "substantial identity" of a definite
and specific line gives the ower of the subservient |and notice of not only the
adverse claim but the extent of it as well.

In West, we reversed the Court of Appeals' affirmance of a directed verdict
concluding that plaintiffs' evidence failed to identify specific and definite
lines or routes of use in two clainmed easenments. West v. Slick, 60 N C. App.
345, 348, 299 S.E 2d 657, 660 (1983), rev'd, 313 NC 33, 326 S.E 2d 601 (1985).
As is the case here, the easenents clained in West were over uninproved sand
trails | ocated behind the sand dune line of an island in the Quter Banks. In
that case, there was evidence of deviation in the line of travel in particular
spots by as much as three hundred feet. West v. Slick, 60 N.C. App. at 348, 299
S.E. 2d at 660. Routes varied due to the effects of wind, rain, and tides on the
beach. Id. An aerial photograph of the routes showed the routes "clearly visible
in sone areas while inpossible to discern in others, but generally . . . pointed
out." Id. at 349-50, 299 S.E.2d at 660. In places bl ow ng sand obscured the
tracks. Gven the vulnerability of the sand road to the effects of nature, this
Court determined that particular deviations could be viewed as "slight" and that
such "deviation was not substantial." West v. Slick, 313 N.C. at 45, 326 S.E. 2d
at 608. As in West, the fact that there may have been deviations in the |ine of
travel does not necessarily mean that there was no substantial identity of the
easenent cl aimed. Nor does evidence of several trails and points of access to
the ocean foreshore, the inlet, or the sound nean that the fact finder
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could not find there was substantial identity of the easenent clainmed. Id. at
43, 45, 326 S.E. 2d at 607, 608.

Nunerous other jurisdictions also take into account the character of the
| and over which one clains an easenent when determ ni ng whet her the easenent has
substantially retained its identity. In State v. Hull, 168 Neb. 805, 97 N W2d
535 (1959), variations fromone hundred to two hundred feet to avoid sand
bl owout s, nudhol es, and natural obstacles in a road through the sand hills of
Nebraska did not preclude a jury finding that the road retained its substanti al
identity, given the inherent nature of the area crossed by it. Id. at 823, 97
N.W2d at 547. In Hull the point of entrance had been continuous throughout the
prescriptive period, the road had traversed the same general area, and any
deviation in the road was caused by nature or by the | andowner acting for his
own conveni ence. Thus, the Nebraska court concluded that a jury could properly



find substantial identity of the road based upon evidence of its origin, genera
| ocation, course, and use. In Nonken v. Bexar County, 221 S.W2d 370 (Tex. Civ.
App. 1949, wit ref'd, n.r.e.), variations of up to thirty-five feet did not
prevent a verdict in favor of an easenment where the dirt road ran along a river
bottom and would ordinarily vary sonme over the years as a result of rains and
washouts. A 1986 Texas case applied this concept of rolling easenments in the
context of a beachfront public easenent. Feinman v. State, 717 S.W2d 106 (Tex.
Ct. App. 1986, wit ref'd, n.r.e.). Feinman held that shifts occurring fromtine
to time in the beach vegetation line due to stormaction did not defeat

est abl i shnent of a prescriptive public easenent defined by the mean | owtide
line on the ocean side of the beach strand and by the vegetation |ine on the

| andward side. Id. at 113; see also Seaway Co. v. Attorney Ceneral, 375 S.W2d
923, 939 (Tex. Civ. App. 1964, wit ref'd, n.r.e.).

In the case now before us, evidence that the easenent clained had a dynamc
quality due to the | andscape over which it traveled would not require a finding
that there was no substantial identity of the easenent clainmed. See generally
Wi gel v. Cooper, 245 Ark. 912, 436 S.W2d 85 (1969); Sturmv. Muwu, 209 Neb
865, 312 N.W2d 272 (1981); Annotation, Acquisition of R ght of \Way by
Prescription as Affected by Change of Location or Deviation During Prescriptive
Period, 80 A.L.R 2d 1095 (1961); Annotation, Acquisition of Ri ght of Way by
Prescription as Affected by Change of Location or Deviation During Prescriptive
Period, 143 A L.R 1402 (1943).
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The fact that the portion of the easenent clainmed, which was marl ed and then
paved by defendant, varies slightly fromthe old pathway does not, in and of
itself, defeat the claimof a prescriptive easenent over that portion of the
pat hway. Changes made to suit the conveni ence of the owner of the subservient
l and during the prescriptive period do not destroy the identity of the road
clained. See, e.g., Faul kner v. Hook, 300 Mb. 135, 254 S.W 48 (1923)

(school children acquired prescriptive easenent even though changes in path nade
by | andowners during the prescriptive period); Mravek v. Ccsody, 456 S.W2d 619
(Mb. Ct. App. 1970) (straightening and eventual paving of dirt wagon trai

during prescriptive period did not defeat claimin present paved road); Scott v.
Wi nhei mer, 140 Mont. 554, 374 P.2d 91 (1962) (location of road changed by
roughly two hundred feet, after which tinme claimnt foll owed new course without
protest); State v. Hull, 168 Neb. 805, 97 N.W2d 535 (eighty-five-foot change in
| ocation).

W& nust remand the case for a new trial because the trial court applied an
i ncorrect standard in determ ning whether a path through the shifting dunes had
been used by the public for the requisite period of tine.

[3] Because the question will likely recur at the newtrial, we now deterni ne

whet her the trial court correctly concluded that defendant interrupted the use
of the pathway in question by the general public in a manner that caused that

use not to be continuous and uninterrupted.

Anot her of the six requirenents in establishing a claimfor a prescriptive
easenent is that the use be continuous and uninterrupted. West v. Slick, 313
N.C. at 50, 326 S.E. 2d at 611. The trial judge found as a fact and concl uded as
a matter of |aw that defendant had interrupted the use of the easenent clai ned
since at least 1962. W disagree. The evidence showed that defendant gradually
escal ated efforts to prevent unauthorized passage through the property. The
evi dence further shows, however, that as defendant's efforts escalated, so did
the acts of the public to assert its claimto the use of the roadway by



di sregarding the barricades and, in fact, removing and in some cases destroying
them In 1960, defendant erected sone forty or fifty "No Trespassi ng" signs.
Peopl e who continued to use the pathway used the signposts for firewod.
Sonetime in the late 1960s or early 1970s, defendant placed a piece of tel ephone
pol e across the road. Menbers of the
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public avoided the barrier by driving around either end of the pole, passing so
often that their passage dug deep ditches. Wtness Harrell Paden, who testified
that he used the road in question from 1928 until 1985, also testified that no
barriers had been placed on the road up through the 1960s; that the first
barrier was an eight- to ten-foot piece of tel ephone pole placed across the road
in 1972; that people drove around it, and it di sappeared after several weeks;
that two or three years later a gate and signs were put up, but they did not
stop him his friends, or other people fromusing the road; and that the nunber
of people using the sane road to reach the west end of the beach over the fifty-
year period increased as the years went by.

Prior to the erection of a gate, defendant cut a pole in half, placed the
hal ves on either side of the road as posts, and strung a twelve-foot padl ocked
cabl e between them This cable eventually reached a I ength of two hundred feet
in an ineffectual effort to stop the public fromdriving around either end of
the cable. Later, in the |late 1970s, defendant erected and | ocked two ten-foot-
wi de al umi num farm gates across the way. Wtness Kermt Coble testified that
when the farmgate and a cable with | ocks were put across the road, he observed
"plenty of" traffic going around them such that "[t]hey dug out ditches around
there getting around.” In addition to the considerable testinmony fromsevera
ot her witnesses that people drove around the farmgate, defendant's w tness
James Giffin testified to the effect that people actually destroyed the gates.
VWhen asked how many gates he replaced, he said:

A. Vént through about four or five right there.
Q How long did they stay up, sir?

A. Different lengths of tine, each until sonmebody got angry
enough to push it down with a four-wheel drive or pull it

| ose [sic] or whatever. And then I'd go get another one, as
a matter of fact, we started keeping one in stock nore or
less, to go down there and put back as they would be torn up

Wtness Raynond Cope testified that he started goi ng down to Hol den Beach in
the m d-1970s and used the road in question until 1985; that over that period of
time, the road stayed in the sanme |location; that, in relationship to the present
paved road, "there is not nmuch difference”; and that in 1985, when he went to
t he beach, the road was barricaded and the guard tried to stop him
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He woul d say that we couldn't go any further that this was
private property and wanting us to turn around. W did, but
what we would do, we would ignore hima couple of tines,

we woul dn't even stop, we would just keep right on going.

I mean he would just stand there wanting us to stop, but

we just kept going on through. And he would get our |icenses
[sic] number, you could tell he was witing our licenses [sic]
nunber down. So, we went all the way down to the end, al

the way down to the very end of the island, we would park
down at the island and go out on the beach. We'd fish, shel



hunt, just wal k around, and when we canme back out the sane
guard was there doing the same - looking at us giving us a
real hard stare.

M. Cope further testified that the gate never stopped himor his fam |y when
they chose to go to the west end of the beach. On one occasion, he went down to
the inlet on the road with ten to fifteen other cars after being threatened with
arrest for trespassing.

The property owner's frustration at the failure of his efforts to stop the
public's use of the roadway was apparent in the testinony given by an agent.
"[What does it take to keep somebody out of a place," defendant's agent, M.
Giffin, asked. "[H ave you got to set a tank up, a machine gun, or what[?]"

Thi s evidence goes far beyond what this Court has required to establish the
use as being "hostile,"” thus repelling any inference that it is permssive, or
that the use be "open," thus giving notice to the owner that the use is adverse.

"To establish that a use is "hostile' rather than perm ssive,
it is not necessary to show that there was a heated controversy,
or a manifestation of ill will, or that the claimnt was
in any sense an eneny of the owner of the servient estate.’
[Ctations onmtted.] A “hostile' use is sinply a use of such
nature and exerci sed under such circunstances as to nanifest
and give notice that the use is being nade under a claim
of right.” Dulin v. Faires, [266 N C. 257, 260-61
145 S. E. 2d 873, 875 (1966)]. There nust be some evi dence acconpanyi ng
the user which tends to show that the use is hostile in character
and tends to repel the inference that it is perm ssive and
with the owner's consent.
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The use nust be open and notorious. "The term
adverse user or possession inplies a user or possession that
is not only under a claimof right, but that it is open and
of such character that the true owner may have notice of
the claim and this may be proven by circunstances as well
as by direct evidence." Snowden v. Bell, 159 N. C. 497, 75
S.E. 721 (1912).

Di cki nson v. Pake, 284 N. C. 576, 580-81, 201 S.E. 2d 897, 900.

The fact that the barricades placed by the defendant nmay have di scouraged
the use of the pathway by a few nenbers of the public or even suspended its use
very briefly by the entire public does not destroy the public's continuity of
use for the period necessary to establish its right by prescriptive use. To
effectively defeat a prescriptive right, an interruption of the use must be
acconpani ed by sone act of the owner which prevents the use of the easenent. 2
Thonpson on Real Property 347, at 257 (1980). A "substantial" interruption
during the period of use will defeat the plaintiffs' claimto the prescriptive
easenent. 28 C.J.S. Easenents 13, at 649 (1941).

VWile continuity of use by the public is essential, it need not be perpetua
and unceasi ng.

The "continuous"” usage required of a claimant of an easenent
by prescription does not nmean a perpetual |y unceasi ng use,



but has been construed reasonably to depend on the nature

of the easenment asserted. The continuity required is that the
use be exercised nore or less frequently, according to the
pur pose and nature of the easenment. It is necessary, however,
that the use be often enough and with such regularity as

to constitute notice to the potential servient owner that the
user is asserting an easenent.

P. Hetrick & J. MLaughlin, Wbster's Real Estate Law in North Carolina 321, at
390 (3d ed. 1988) (footnotes omtted) (enphasis added).

In the early case of WIllianms v. Buchanan, 23 N.C. 535 (1 Ired.) (1841),
this Court held that the placing of fish traps in a river every year only during
the fishing season for the purpose of catching fish constituted sufficiently
"conti nuous" possession to pass title by adverse possession. In Perry v.
Wllianms, 84 N C. App. 527,
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353 S.E. 2d 226 (1987), our Court of Appeals held that use of a roadway during
each growi ng season for at |least forty years was sufficient, continuous, and
uni nterrupted use for purposes of establishing a prescriptive easenent.

VWhile it has been said that an interruption of the use "however briefly"
destroys continuity of use[fnl] and this Court has noted that an interruption
woul d be any act which would prevent the full and free enjoynent of the
easenent, [fn2] those statements nmust be understood in the context of the
situation to which they have related. Most often, if not always, they have been
made with regard to clains by individuals to a right-of-way or easenment over the
| ands (generally farm ands or woodl ands) of neighbors, in nost cases to gain
access to a public road. "Wat period of interruption . . . will defeat the
acquisition of the right by prescription depends upon the nature of the right
and the attendant circunstances.” 2 Thonpson on Real Property 347, at 249-50
(1980). In a situation such as is under consideration here, where the claimis
by the public over the shifting sands of a barrier island seldomvisited by
anyone on a daily basis and particularly during times of bad weather, the use
need only be nore or less frequent according to the purpose and nature of the
easenent, that is, often enough and with such regularity as to give the owner
notice that the users are asserting a claimof right to use the route. Evidence
of such use by the public could hardly be clearer than in the present case.

The "purpose and nature" of the easenment here was to reach the inlet and
seashore for fishing, bathing, and other recreational use. In this case, the
public's use was "'exercised nore or |less frequently, according to the purpose
and nature of the easenent.' " Dickinson v. Pake, 284 N.C. at 581, 201 S.E. 2d at
901 (quoting J. Webster, Real Estate in North Carolina 288 (1971)); accord
Codfrey v. Van Harris Realty, Inc., 72 N.C. App. 466, 325 S.E.2d 27 (1985)
(requirement for easenment by prescription that adverse use be continuous neans
that it nust be exercised nore or |less frequently, according to the purpose and
nature of the easenent).
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Def endant contends that placing of the various barricades across the roadway
for brief periods was sufficient to interrupt plaintiffs' use of the road.
Ineffective interruptions will not prevent the use fromripening into an
easenent .

An interruption to the enjoynment of a right before an easenent
by prescription has been acquired defeats the acquisition of



it, but the mere doing of acts on the |land which renders the
exerci se of the claimless convenient does not necessarily have
that effect. It is as conpetent for one to acquire a prescriptive
easenent of a passway burdened with gates as to acquire

one unbur dened.

2 Thompson on Real Property 347, at 249 (1980); see Guerra v. Packard, 236 Cal
App. 2d 272, 46 Cal. Rptr. 25 (1965) (a | ocked gate did not constitute an
interference or interruption to plaintiffs' use of the roadway). Defendant's
repeated protests, renonstrances, blockages, and other attenpts to interfere
with the use of the path, all of which failed, are the strongest kind of

evi dence of adverse use and have no significance as interruptions of the
public's use.

Ineffective protests or disregarded renonstrances only
strengt hen the evidence of adverse use . . . and have no
significance as interruptions of the claimnt's use.

3 Powel |l on Real Property 413, at 34-126 to -127 (1990); see also Trustees of
Forestgreen Est., 4th Addition v. Mnton, 510 S.W2d 800, 803 (M. C. App.
1974) ("The unsuccessful efforts to block the roadway do not enervate
plaintiffs' position that their use was uninterrupted, for, in fact, the
barriers did not obstruct the use. Plaintiffs' actions in inmediate renoval of
the barriers to avoid hanpering of their use strengthens their argunment of
adverse, hostile use under claimof right.").

The evi dence does not support the finding of fact and concl usion of |aw that
def endant successfully interrupted adverse use by the public. Having concl uded
that the trial judge enpl oyed an erroneous standard in his determni nation that
there was no definite and specific path and that his finding and conclusion with
regard to interruption of the continuous use is not supported by the evidence,
we conclude that plaintiffs were prejudiced by these errors.

VWhen the order or judgment appealed fromwas entered under a m sapprehension
of the applicable | aw, the judgnment, including
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the findings of fact and concl usions of |aw on which the judgnent was based,
wi |l be vacated and the case remanded for further proceedings. Davis v. Davis,
269 N.C. 120, 127, 152 S. E. 2d 306, 312 (1967). We therefore vacate the judgnment
of Briggs, J., entered 12 Novenber 1987 and the findi ngs and concl usi ons
contai ned therein and reverse the opinion of the Court of Appeals which affirned
that judgnent. The case is remanded to the Court of Appeals with instructions to
further remand to Superior Court, Brunsw ck County, for further proceedi ngs not
i nconsistent with this opinion

W& note dicta in the Court of Appeals opinion to the effect that the public
trust doctrine will not secure public access to a public beach across the | and
of a private property owner. Concerned Citizens v. Hol den Beach Enterprises, 95
N.C. App. at 46, 381 S. E 2d at 815. As the statenent was not necessary to the
Court of Appeals opinion, nor is it clear that in its unqualified formthe
statement reflects the law of this state, we expressly disavow this coment.

Reversed and remanded.

[fnl] See P. Hetrick & J. MLaughlin, Wbster's Real Estate Law in North
Carolina 321 (3d ed. 1988).



[fn2] See Dickinson v. Pake, 284 N C. 576, 581, 201 S.E. 2d 897, 901 (quoting
I ngraham v. Hough, 46 N.C. 39 (1 Jones) (1853)).

Justice M TCHELL dissenti ng.

| believe that the majority errs in holding that the evidence failed to
support the trial court's findings and conclusions to the effect that the
defendant interrupted the plaintiffs' use of the road now known as COcean Vi ew
Boul evard West and, thereby, prevented the creation of an easenent by
prescription over that road. In nmy view, the evidence, even as sunmarized in the
opi nion of the majority, supported the trial court's findings and concl usi ons
that the plaintiffs' use of the road was interrupted by the defendant and its
predecessor in title on nunerous occasions. Therefore, | am of the opinion that
the trial court did not err in concluding that the plaintiffs held no
prescriptive easenment in the road, and that the Court of Appeals was correct in
affirmng the judgnment of the trial court.

I note at the outset ny agreenent with the majority's view that by virtue of
the limted nature of our order allow ng discretionary reviewin this case, the
guesti ons of whether the defendant dedicated the road in question here to public
use and whet her any such dedi cati on was accepted by the proper public
authorities are not before us. Instead, we are faced only with issues to be
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resol ved in determ ning whether the plaintiffs have established a prescriptive
easenent. Even so, as these plaintiffs attenpt to establish the right of the
entire public to a prescriptive easenent across the defendant's |and, an
argunent can be nmade that, as a matter of |law, the easenent does not exi st
unl ess control of it has been accepted by properly constituted public
authorities. See, e.g., Chesson v. Jordan, 224 N.C. 289, 29 S. E 2d 906 (1944). |
find it unnecessary to consider or attenpt to resolve any such question
however, as | believe that the trial court was correct in concluding that the
plaintiffs' adverse use of the easenment asserted was interrupted several tines
and did not continue without interruption for the required period of 20 years.

In the present case, the plaintiffs' evidence tended to show that the
previ ous owners of the |and on which Ocean View Boul evard West is now | ocat ed
permtted nenbers of the public to cross their land at will until the 1960's.
For exanple, the plaintiffs' witness Harrell Paden, a |long-time Brunsw ck County
resident, testified that he and his famly crossed the Iand in question
regularly fromthe 1930's through the 1950's, and were allowed to do so by the
owners. Although the defendant offered evidence that its property had al ways had
the reputation of being private property, the evidence tending to show that the
fornmer owners of the property permtted the public to cross it at will prior to
1960 was uncontroverted. Additionally, easenments by prescription are not favored
inthe law Potts v. Burnett, 301 N.C. 663, 273 S.E. 2d 264 (1981). Thus, "[t]he
| aw presunmes that the use of a way over another's land is perm ssive or with the
owner's consent unless the contrary appears.” Dickinson v. Pake, 284 N C. 576,
580, 201 S.E.2d 897, 900 (1973). In light of the defendant's evidence, with no
evi dence to the contrary having been introduced, the trial court was required to
find and concl ude that any crossing of the defendant's property by the
plaintiffs prior to 1960 was a nere pernissive use which could not commence the
20-year period of adverse use required for the establishnent of an easenent by
prescription. Id.

Based upon substantial conpetent evidence introduced at trial in the present
case, the trial court found that Hol den Beach Realty Corporation, the



defendant's i nmedi ate predecessor in title, purchased the |and now owned by the
defendant in 1962. The trial court further found, inter alia:
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7. Defendant, Hol den Beach Enterprises, Inc., was incorporated
in 1985 and in that same year acquired all the stock of Hol den
Beach Realty Corporation, [which] . . . was then dissolved and
Hol den Beach Enterprises, Inc., becane the owner of all of

its assets through said dissolution

35. In 1963 Janes Giffin, at the direction of Hol den Beach
Real ty Corporation, personally placed a |large | og approxi mately
10 feet in length and one foot in dianmeter across the entrance
to [what is now Ccean View Boul evard West] . . . to restrict
unaut hori zed persons fromentering the Subdivision; the |og
remai ned in place for several nonths tine.

36. Inthe md 1960's Janmes Giffin at the direction of Hol den
Beach Realty Corporation placed a cable across the entrance

of [what is now Ccean View Boul evard West] . . . secured

by two posts and a | ock; subsequently the cable was extended
to the north and south along the eastern property |ine of

t he Subdi vi sion; the cable remained in place until 1972.

37. In 1972 the cable was replaced by Hol den Beach Realty
Corporation with a farmgate that was secured by | ock and
key; the farmgate was replaced around 1975 with a second
farm gate which remained intact until around 1979; the second
farm gate was al so secured by a | ock and key.

38. Keys to the farmgates were issued to persons all owed
on the Subdivision property by Hol den Beach Realty Corporation
the keys were kept at the corporation sales office.

40. In 1985 Hol den Beach Enterprises, Inc., placed a guard

booth at the entrance of the Subdivision in the mddle of Ccean

Vi ew Boul evard further restricting public access to the Subdivision
t he guard booth has been manned by security guards

enpl oyed by Hol den Beach Enterprises, Inc., since 1985.

55. Defendant and Hol den Beach Realty Corporation interrupted

t he general public's use of the Subdivision property on nunerous

occasi ons since 1963 by erecting physical barriers across the
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entrance to the property; said barriers remaining in place

for substantial periods of tine.

56. The physical barriers placed at the entrance of the [what
is now Ccean Vi ew Boul evard West] . . . by the Defendant

and its predecessor intitle prevented the full and free access
of the public across the Subdivision property.



Based upon its findings of fact, the trial court concluded as a matter of
law, inter alia:

5. Plaintiff's [sic] use and public use of Defendant's property
has not been continuous for twenty years and Defendant has
i nterrupted such use since 1963.

7. Plaintiff has failed to establish a right held by the genera
public to a prescriptive easenment across Ccean Vi ew Boul evard
[West] within the Subdivision

8. Ccean View Boul evard [West] within the Subdivision is a
private street.

Based on its findings and conclusions, the trial court adjudged and decreed
that: "2. Ccean View Boul evard [West] within Hol den Beach West Subdivision is
declared to be a private right-of-way over which the public has acquired no
prescriptive easenment, nor any other rights.”

As Prof essor Webster has noted:

The requirenent that an adverse user's usage of |and
must be "uninterrupted" for the prescriptive period in order
to create an easenent by prescription neans that the evi dence
must show that the potential servient owner has not succeeded,
either by threats or the construction of physical barriers, in
causi ng a di sconti nuance of the use of the land. If the owner
of the I and bl ocks the usage of the I and, however briefly,
this destroys the continuity of usage required. Wile the erection
of actual physical barriers preventing usage and the prosecution
of alaw suit to judgnment will constitute "interruptions,"
nmere ineffective protests or disregarded renonstrances
shoul d serve only to strengthen the evidence of adverse use
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and shoul d have no significance as interruptions of the easenent
clai mant's use.

P. Hetrick and J. MLaughlin, Wbster's Real Estate Law in North Carolina 321
(3d ed. 1988) (footnotes onmitted) (enphasis added). Stated nore succinctly,
“[aln interruption to an easenment for a right-of-way “would be any act, done by
t he owner of the servient tenement which would prevent the full and free
enjoyment of the easenent. . . .'" Dickinson v. Pake, 284 N C. at 581, 201

S.E 2d at 901 (enphasis added) (quoting |Ingrahamv. Hough, 46 N.C. 39, 44
(1853)).

The majority seens to conclude that the efforts of the defendant, Hol den
Beach Enterprises, Inc., and its imedi ate predecessor in title, Holden Beach
Real ty Corporation, ampunted to nothing nore than "ineffective protests” or
"di sregarded renonstrances” which were ignored by the plaintiffs. However, the
evi dence introduced at trial clearly supported the trial court's findings and
conclusions to the effect that the physical barriers erected by the defendant
prevented the full and free enjoynent of the easenent by the plaintiffs by
bl ocki ng access to it, however briefly.



The nmere uncontroverted fact that the defendant placed cables and gates
across the easenent - acts which would bl ock or "discontinue" public use
sufficiently to be crimnal if done in a public highway - permitted the trial
court to properly find and conclude that the defendant had prevented the ful
and free enjoynent of the easenent by the plaintiffs. Ingrahamv. Hough, 46 N.C
39, 44 (1853). In the present case, however, the defendant was not required to
rely solely upon the placing of such barriers to show that it had interrupted
the plaintiffs' prescriptive use of the easenent. The facts as found by the
trial court, which were supported by evidence, indicate that each of the
barriers erected by the defendant or its imredi ate predecessor in title remai ned
in place for several nonths or several years. The trial court could properly
i nfer fromsuch evidence that the barriers prevented the plaintiffs from using
the easenent, at least to the extent necessary to tenporarily prevent the
plaintiffs' full and free enjoynent of the easenent; no nore was required to
support the trial court's conclusion that the defendant had interrupted the
plaintiffs' use of the easenment sufficiently to discontinue the 20-year
measuring period required for establishing a prescriptive easenent.
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In fact, the plaintiffs' own witness, Harrell Paden, testified that, when he
first cane to the gate installed by the defendant in 1974 or 1975, he "turned
around and went back." The plaintiffs' witness, Kermt Coble, testified that
during the time the cable was across the easenent, he only used the easenent
after friends got the key to the padlock fromthe owner - a perm ssive use.
Further, there was direct testinony by Sidney Swartz that, as far back as 1964,
the public could not get into the Hol den Beach West area. Such evidence was nore
than sufficient to support the trial court's findings and concl usions.

It is true that one witness for the plaintiffs, Raynond Cope, who never went
to the area in question before 1973 or 1974, testified that he and his famly
i gnored the barriers which had been erected across the easenent and al so i gnored
the guard in the guard booth which was installed later. He also testified that
on one occasion, he and others organi zed a protest and drove past the guard
house despite the guard's efforts to stop them Additional evidence for the
plaintiffs tended to show that at tines the gates erected across the easenent
had been knocked down and that there were tire paths around the various
obst acl es pl aced across the easenent, which evidence would support an inference
that some individuals were able to go onto the defendant's property. Such
evi dence, however, did not in any way preclude the trial court from maki ng
findings and conclusions to the effect that the defendant had interrupted and at
| east tenmporarily discontinued the plaintiffs' full and free use of the
easenent. The nere fact that some of the plaintiffs may have been able at tines
to break down or circunvent the physical barriers erected to prevent
unaut hori zed persons from com ng on the defendant's property - which is all the
plaintiffs' evidence tended to show - did not prevent the trial court from
properly making findings and conclusions to the effect that the defendant and
its predecessor in interest had, on numerous occasions for varying periods of
time, prevented the full and free enjoynment of the easenent by the plaintiffs.
Havi ng made just such findings and conclusions, the trial court was required to
adjudge, as it did, that "the public has acquired no prescriptive easenent, nor
any other rights.”

For the foregoing reasons, | believe that the trial court did not err in
concluding that the plaintiffs' use of the road in question was not continuous
and uninterrupted and that the public held no prescriptive easenment in the road.
Therefore, | dissent and
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vote to affirmthe decision of the Court of Appeals, which affirmed the judgnent
of the trial court.

Justices WEBB and WHI CHARD join in this dissenting opinion.



