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KENNEDY, J., delivered the opinion of the Court, in which STEVENS,
SCALI A, THOVAS, and G NSBURG, JJ., joined. O CONNOR, J., filed an
opi nion concurring in the judgnent, post, p. 401. SOUTER, J., filed a
di ssenting opinion, in which REHNQUI ST, C.J., and BLACKMUN, J., joined,
post, p. 410.

Betty Jo Christian argued the cause for petitioners. Wth her on the
briefs were Paul J. Ondrasik, Jr., David Silverman, Kenneth Resnik,
and Charles G Cole.

W lliam C. Brashares argued the cause for respondent. Wth himon
the brief were Murray N. Jacobson and Richard A. G ickel.[fn*]

[fn*] Page 384
Briefs of amici curiae urging reversal were filed
for Incorporated Villages of Westbury, M neola, and New Hyde
Park et al. by Lawrence W Boss, Jerone F. Matedero, John M
Spel Il man, and Donna M C. G liberto;
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for the Chemical Manufacturers Association et al. by
Theodore L. Garrett; and for the National Solid Wastes Managenent
Associ ation by Bruce L. Thall and Bruce J. Parker

Briefs of amici curiae urging affirmance were filed for the State
of New Jersey by Robert J. Del Tufo, Attorney General, Mary C.
Jacobson, Assistant Attorney General, and Carla Vivian Bello, Senior
Deputy Attorney General; for the State of Chio et al. by Lee Fisher
Attorney Ceneral, and Susan E. Ashbrook and Bryan F. Zim, Assistant
Attorneys General; and by the Attorneys Ceneral and other officials
for their respective jurisdictions as follows: Charles E. Cole,
Attorney General of Al aska, Grant Wods, Attorney General of Arizona
Ri chard Bl umenthal, Attorney General of Connecticut, Charles M Oberly
I11, Attorney General of Del aware, Robert A. Butterworth, Attorney
General of Florida, Robert A Marks, Attorney General of Hawaii, Roland
W Burris, Attorney General of Illinois, Panela Carter, Attorney
General of Indiana, Bonnie J. Canpbell, Attorney General of |owa,
M chael E. Carpenter, Attorney General of Muine, Scott Harshbarger
Attorney Ceneral of Massachusetts, Frank J. Kelley, Attorney Ceneral of
M chi gan, Hubert H. Hunphrey 111, Attorney General of M nnesota, and
Beverly Connerton and St ephen Shakman, Assistant Attorneys General
Joseph P. Mazurek, Attorney General of Mntana, M chael F. Easl ey,



Attorney Ceneral of Oregon, Ernest D. Preate, Jr., Attorney Genera
of Pennsylvania, Pedro R Pierluisi, Attorney General of Puerto
Rico, T. Travis Medl ock, Attorney General of South Carolina, Stephen
D. Rosenthal, Attorney Ceneral of Virginia, and Janmes E. Doyl e,
Attorney General of Wsconsin; for the State of New York et al. by
Robert
Abrans, Attorney General, Jerry Boone, Solicitor CGeneral, Andrea
Green, Deputy Solicitor General, John J. Sipos and Gordon
J. Johnson, Assistant Attorneys General, O Peter Sherwood, Leonard J.
Koerner, and Martin CGold; for Prince George's County, Maryland, et al
by Lewis A. Noonberg, Charles W Thonpson, Jr., and M chael P. Whal en
for Rockland County, New York, by Ilan S. Schoenberger, for the county
of
San Diego, California, by Lloyd M Harnon, Jr., Diane Bardsley, Scott
H Peters, W Cullen MacDonald, Eric S. Petersen, and Jeronme A. Barron
for the city of Indianapolis, Indiana, et al. by Scott M DuBoff,
Panmel a K. Akin, Felshaw King, Mary Anne Wod, Mchael F. X. G Ilin,
John D.
Pirich, David P. Bobzien, Robert C. Cannon, and Patrick T. Boul den; for
t he
city of Springfield, Mssouri, by Stuart H Newberger, Jeffrey H
Howar d,
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and Clifton S. Elgarten; for the town of Smithtown, New York, et
al. by W Cullen MacDonald, Richard L. Sigal, Eric S. Petersen, and
Jon A. Gerber; for the Solid Waste Di sposal Authority of the city
of Huntsville, Al abama, by Charles H. Younger for the Clarendon
Foundati on by Ronald D. Maines; for the National Association of Bond
Lawyers by C. Baird Brown, Robert B. MKinstry, Jr., and Brendan
K. Collins, for the National Association of Counties et al. by Richard
Ruda; for Ogden Projects, Inc., by Robert C. Bernius and Jeffrey R
Horowitz; and for the Solid Waste Association of the North Anerica et
al. by Barry S. Shanoff, B. Richard Marsh, and Robert D. Thori ngton.
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JUSTI CE KENNEDY del i vered the opinion of the Court.

As solid waste output continues apace and |l andfill capacity becones
nore costly and scarce, state and | ocal governnments
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are expending significant resources to develop trash control systens
that are efficient, lawful, and protective of the environnent.

The difficulty of their task is evident fromthe nunber of recent cases
that we have heard involving waste transfer and treatnment. See

Phi | adel phia v. New Jersey, 437 U S. 617

(1978); Chemical Waste Managenent, Inc. v. Hunt, 504 U S. 334

(1992); Fort Gratiot Sanitary Landfill, Inc. v. M chigan

Dept. of Natural Resources, 504 U.S. 353 (1992); Oregon Waste Systens,
Inc. v. Department of Environmental Quality of Ore., ante,

p. 93. The case decided today, while perhaps a small new chapter in
that course of decisions, rests neverthel ess upon well-settled

princi ples of our Comerce Cl ause jurisprudence.

We consider a so-called flow control ordinance, which requires
all solid waste to be processed at a designated transfer station
before leaving the nunicipality. The avowed purpose of the ordinance
is to retain the processing fees charged at the transfer station to



anortize the cost of the facility. Because it attains this goal by
depriving conpetitors, including out-of-state firns, of access to a
| ocal market, we hold that the flow control ordinance viol ates the
Comrer ce Cl ause.

The town of Cl arkstown, New York, lies in the | ower Hudson River
val l ey, just upstream fromthe Tappan Zee Bridge and by hi ghway m nutes
from New Jersey. Wthin the town limts are the village of Nyack and
the ham et of West Nyack. In August, 1989, Clarkstown entered into a
consent
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decree with the New York State Departnent of Environmenta
Conservation. The town agreed to close its landfill |ocated on Route

303 in West Nyack and build a new solid waste transfer station on the
same site. The station would receive bulk solid waste and separate
recycl abl e from nonrecyclable itens. Recyclable waste woul d be bal ed
for shipnent to a recycling facility; nonrecycl able waste, to a
suitable landfill or incinerator

The cost of building the transfer station was estimted at $1.4
mllion. A local private contractor agreed to construct the facility
and operate it for five years, after which the town would buy it for
$1. During those five years, the town guaranteed a m ni num
waste flow of 120,000 tons per year, for which the contractor could
charge the hauler a so-called tipping fee of $81 per ton. If the
station received |less than 120,000 tons in a year, the town promised to
make up the tipping fee deficit. The object of this arrangenent was to
anortize the cost of the transfer station: the town would finance its
new facility with the income generated by the tipping fees.

The problem of course, was how to neet the yearly guarantee. This
difficulty was conpounded by the fact that the tipping fee of
$81 per ton exceeded the disposal cost of unsorted solid waste
on the private market. The solution the town adopted was the
fl ow control ordinance here in question, Local Laws 1990, No. 9
of the Town of Clarkstown (full text in Appendix). The ordinance
requires all nonhazardous solid waste within the town to be deposited
at the Route 303 transfer station. 1d., 8 3.C (waste generated
within the tow), 8 5. A (waste generated outside and brought in).
Nonconpl i ance i s punishable by as much as a $1,000 fine and up to 15
days
injail. §7.

The petitioners in this case are C & A Carbone, Inc., a conpany
engaged
in the processing of solid waste, and various rel ated comnpani es or
per sons,
all of whom we designate Carbone. Carbone operates a recycling center
in
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Cl arkstown, where it receives bulk solid waste, sorts and bales it, and
then ships it to other processing facilities —much as occurs at the
town's new transfer station. Wile the flow control ordinance pernits
recyclers |like Carbone to continue receiving solid waste, 8§ 3.C, it
requires themto bring the nonrecyclable residue fromthat waste to the
Route 303 station. It thus forbids Carbone to ship the nonrecycl able
wast e



itself, and it requires Carbone to pay a tipping fee on trash that
Car bone
has al ready sorted.

In March, 1991, a tractor-trailer containing 23 bales of solid waste
struck an overpass on the Palisades Interstate Parkway. Wen the
police investigated the accident, they discovered the truck was
carrying househol d waste from Carbone's Cl arkstown plant to an |ndi ana
landfill. The Cl arkstown police put Carbone's plant under
surveillance, and in the next few days seized six nore tractor-trailers
leaving the facility. The trucks also contained nonrecycl abl e waste,
originating both within and wi thout the town, and destined for disposa
sites in Illinois, Indiana, West Virginia, and Florida.

The town of Clarkstown sued petitioners in New York
Suprenme Court, Rockland County, seeking an injunction
requiring Carbone to ship all nonrecyclable waste to the Route
303 transfer station. Petitioners responded by suing in
United States District Court to enjoin the flow control ordinance
On July 11, the federal court granted Carbone's injunction
finding a sufficient likelihood that the ordi nance violated the
Commerce Clause of the United States Constitution. C. & A
Carbone, Inc. v. Carkstown, 770 F. Supp. 848 (SDNY 1991).

Four days later, the New York court granted sunmary judgnment to
respondent. The court declared the flow control ordi nance
constitutional and enjoined petitioners to conply with it. The federal
court then dissolved its injunction

The Appellate Division affirmed. 182 App. Div.2d 213, 587 N.Y.S. 2d
681
(2d Dept. 1992). The court found that the
Page 389
ordi nance did not discrimnate against interstate commerce, because
it "applies evenhandedly to all solid waste processed within the Town,
regardl ess of point of origin." 1d., 222, 587 N Y.S. 2d at 686.
The New York Court of Appeals denied petitioners' notion for |eave to
appeal. 80 N.Y.2d 760, 605 N. E. 2d 874 (1992). W granted
certiorari, 508 U S. 938 (1993), and now reverse

At the outset, we confirmthat the flow control ordi nance does
regul ate
interstate comerce, despite the town's position to the contrary. The
town says that its ordinance reaches only waste within its
jurisdiction, and is, in practical effect, a quarantine: it prevents
garbage fromentering the stream of interstate conmerce until it is
made safe. This reasoning is prem sed, however, on an outdated and
m st aken concept of what constitutes interstate conmerce.

VWile the inmedi ate effect of the ordinance is to direct |oca
transport of solid waste to a designhated site within the |oca
jurisdiction, its econonic effects are interstate in reach. The
Carbone facility in Clarkstown receives and processes waste from pl aces
ot her than Cl arkstown, including fromout of State. By requiring
Carbone to send the nonrecycl able portion of this waste to the Route
303 transfer station at an additional cost, the flow control ordinance
drives up the cost for out-of-state interests to dispose of their solid



waste. Furthernore, even as to waste originant in Cl arkstown, the

ordi nance prevents everyone except the favored | ocal operator
fromperformng the initial processing step. The ordinance thus
deprives out-of-state businesses of access to a local market. These
econom c effects are nore than enough to bring the C arkstown ordi nance
within the purview of the Cormerce Clause. It is well settled that
actions are within the domain of the Comerce Clause if they burden
interstate conmerce or inpede its free flow. NLRB v. Jones & Laughlin
Steel Corp., 301 U S. 1, 31 (1937).

The real question is whether the flow control ordinance is valid
despite its undoubted effect on interstate conmerce.
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For this inquiry, our case law yields two |ines of analysis: first,
whet her the ordi nance discrimnates agai nst interstate commerce
Phi | adel phia, 437 U. S., at 624; and second, whether the ordinance
i rposes a burden on interstate commerce that is "clearly excessive in
relation to the putative local benefits," Pike v. Bruce Church, Inc.
397 U.S. 137, 142 (1970). As we find that the ordi nance
di scrim nates against interstate comrerce, we need not resort to the
Pi ke test.

The central rationale for the rule against discrimnation is to
prohi bit state or nunicipal |aws whose object is |ocal economc
protectionism |aws that would excite those jealousies and retaliatory
nmeasures the Constitution was designed to prevent. See The Federali st
No. 22, pp. 143-145 (C. Rossiter ed. 1961) (A Hamilton); Madison,
Vices of the Political Systemof the United States, in 2 Witings of
James Madi son 362-363 (G Hunt ed. 1901). W have interpreted the
Conmerce Clause to invalidate |ocal [aws that inpose comercia
barriers or discrimnate against an article of conmerce by reason of
its origin or destination out of State. See, e.g., Philadel phia, supra
(striking down New Jersey statute that prohibited the inport of solid
waste); Hughes v. Okl ahoma, 441 U.S. 322 (1979) (striking
down Okl ahoma | aw that prohibited the export of natural m nnows).

Cl arkstown protests that its ordi nance does not discrimnate,
because it does not differentiate solid waste on the basis of its
geographic origin. Al solid waste, regardl ess of origin, must be
processed at the designated transfer station before it | eaves the
town. Unlike the statute in Philadel phia, says the town, the
ordi nance erects no barrier to the inport or export of any solid
waste, but requires only that the waste be channel ed through the
designated facility.

Qur initial discussion of the effects of the ordinance on interstate
commerce goes far toward refuting the town's contention that there is
no discrimnation in its regulatory scheme. The town's own argunents
go the rest of the way. As the town itself points out, what nekes

gar bage a
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profitable business is not its own worth but the fact that

its possessor mnmust pay to get rid of it. 1In other words, the article

of comerce is not so nmuch the solid waste itself, but rather the
service of processing and disposing of it.

Wth respect to this streamof commerce, the flow control ordinance



discrimnates, for it allows only the favored operator to process waste
that is within the limts of the tow. The ordinance is no |ess

di scrim natory because in-state or in-town processors are also covered
by the prohibition. 1In Dean MIk Co. v. Mdison, 340 U. S. 349 (1951),
we struck down a city ordinance that required all mlk sold in the city
to be pasteurized within five mles of the city lines. W found it
“inmaterial that Wsconsin mlk fromoutside the Madi son area is

subj ected to the sanme proscription as that noving in interstate
commerce." |d., at 354, n. 4. Accord, Fort Gratiot Sanitary

Landfill, Inc. v. Mchigan Dept. of Natural Resources, 504 U.S., at 361
("[Qur prior cases teach that a State (or one of

its political subdivisions) may not avoid the strictures of the
Comrerce Clause by curtailing the novenent of articles of comrerce

t hrough subdivisions of the State, rather than through the State
itself").

In this light, the flow control ordinance is just one nore instance
of local processing requirenents that we |ong have held invalid. See
M nnesota v. Barber, 136 U.S. 313 (1890) (striking down a
M nnesota statute that required any neat sold within the state, whether
originating within or without the State, to be exami ned by an inspector
within the State); Foster-Fountain Packing Co. v. Haydel, 278 U S. 1
(1928) (striking down a Louisiana statute that forbade shrinp to be
exported unl ess the heads and hulls had first been renoved within the
State); Johnson v. Haydel, 278 U. S. 16 (1928) (striking down anal ogous
Loui si ana statute for oysters); Toonmer v. Wtsell, 334 U S. 385 (1948)
(striking down South Carolina statute that required shrinp fishernmen to
unl oad, pack, and stanp their catch before shipping it to another
State); Pike v. Bruce Church, Inc., supra (striking down
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Arizona statute that required all Arizona-grown cantal oupes to be
packaged within the State prior to export); South-Central Tinber
Devel opnent, Inc. v. Winnicke, 467 U. S. 82 (1984) (striking down an
Al aska regulation that required all Al aska tinber to be processed
within the State prior to export). The essential vice in laws of this
sort is that they bar the inport of the processing service.

Qut-of -state neat inspectors, or shrinp hullers, or mlk pasteurizers,
are deprived of access to |ocal demand for their services. Put another
way, the offending |local |aws hoard a | ocal resource —be it neat,
shrinmp, or mlk —for the benefit of |ocal businesses that treat it.

The fl ow control ordinance has the sane design and effect. It
hoards solid waste, and the demand to get rid of it, for the benefit of
the preferred processing facility. The only conceivabl e distinction
fromthe cases cited above is that the flow control ordi nance favors a
single local proprietor. But this difference just nakes the
protectioni st effect of the ordi nance nore acute. In Dean M|k, the
| ocal processing requirement at |east permtted pasteurizers within
five mles of the city to conpete. An out-of-state pasteurizer who
want ed access to that market might have built a pasteurizing facility
within the radius. The flow control ordinance at issue here squel ches
conpetition in the waste-processing service altogether, |eaving no room
for investnment from outside.

Di scrimnati on against interstate comrerce in favor of |oca
busi ness or investnment is per se invalid, save in a narrow cl ass of
cases in which the municipality can denmonstrate, under rigorous



scrutiny, that it has no other neans to advance a legitimte |oca
interest. Mine v.Taylor, 477 U.S. 131 (1986) (uphol ding Mai ne's ban
on the inport of baitfish because Maine had no other way to prevent the
spread of parasites and the adulteration of its native fish species).

A nunber of amci contend that the flow control ordinance fits into
this narrow class. They suggest that as |landfill space
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di mi ni shes and environnental cleanup costs escal ate, neasures |ike flow
control become necessary to ensure the safe handling and proper
treatnment of solid waste

The teaching of our cases is that these argunents nust be rejected
absent the clearest showing that the unobstructed flow of interstate
commerce itself is unable to solve the local problem The Conmerce
Cl ause presunmes a national nmarket free fromlocal |egislation that
discrimnates in favor of local interests. Here C arkstown has any
nunber of nondiscrinm natory alternatives for addressing the health and
envi ronnental problens alleged to justify the ordi nance in question
The nost obvi ous woul d be uniform safety regul ati ons enacted wi t hout
the object to discrimnate. These regul ations would ensure that
conpetitors |ike Carbone do not underprice the market by cutting
corners on environnmental safety.

Nor may Cl arkstown justify the flow control ordinance as a way to
steer solid waste away from out-of-town disposal sites that it m ght
deem harnful to the environment. To do so would extend the town's
police power beyond its jurisdictional bounds. States and localities
may not attach restrictions to exports or inports in order to contro
conmerce in other states. Baldwin v. GA F. Seelig, Inc., 294 U S 511
(1935) (striking down New York |law that prohibited the sale of mlk
unless the price paid to the original ml|k producer equal ed the m nimm
requi red by New York).

The fl ow control ordinance does serve a central purpose that a

nonpr ot ectionist regulation would not: it ensures that the

t own- sponsored facility will be profitable, so that the |oca
contractor can build it and Clarkstown can buy it back at nom nal cost
in five years. In other words, as the nost candid of amici and even

Cl arkstown admit, the flow control ordinance is a financing measure.
By itself, of course, revenue generation is not a local interest that
can justify discrimnation against interstate conmmerce. O herwi se,
States could inpose discrimnatory taxes against solid waste
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originating outside the State. See Chem cal Waste Managenent, |nc. v.
Hunt, 504 U.S. 334 (1992) (striking down Al abanma statute that inposed
additional fee on all hazardous waste generated outside the State and
di sposed of within the State); Oregon Waste Systens, Inc. v. Department
of Environmental Quality of Ore., ante, p. 93 (striking

down Oregon statute that inposed additional fee on solid waste
generated outside the State and di sposed of within the State).

Cl arkstown maintains that special financing is necessary to ensure
the long-term survival of the designated facility. If so, the town may
subsidize the facility through general taxes or rmunicipal bonds. New
Energy Co. of Ind. v. Linbach, 486 U.S. 269, 278 (1988). But
having el ected to use the open market to earn revenues for its project,
the town may not enploy discrimnatory regulation to give that project



an advant age over rival businesses fromout of State.

Though the Cl arkstown ordi nance may not in explicit terms seek to
regul ate interstate comerce, it does so nonetheless by its practica
effect and design. In this respect the ordinance is not far different
fromthe state law this Court found invalid in Buck v. Kuykendal |
267 U.S. 307 (1925). That statute prohibited common carriers from
usi ng state highways over certain routes without a certificate of
public convenience. Witing for the Court, Justice Brandeis said of
the law. "Its primary purpose is not regulation with a view to safety
or to conservation of the highways, but the prohibition of conpetition
It determ nes not the manner of use, but the persons by whomthe
hi ghways may be used. It prohibits such use to sonme persons while
permitting it to others for the sane purpose and in the sane
manner." |d., at 315-316.

State and | ocal governnents nay not use their regulatory power to
favor local enterprise by prohibiting patronage of out-of-state
conpetitors or their facilities. W reverse the
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judgment and remand the case for proceedi ngs not inconsistent with
thi s deci si on.

It is so ordered.
APPENDI X Omitted

JUSTI CE O CONNOR, concurrence onitted.



