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Plaintiff John M Col houn and defendant Smithsonian Institution are

nei ghbori ng | andowners. They executed an option agreenent which grants

Col houn the right to purchase the Sm thsoni an property if certain events
transpire. In August 1984, Col houn notified the Smithsonian that he

i ntended to exercise his option. The Smithsonian refused to conply, stating
that the necessary pre-conditions had not occurred. Col houn subsequently
filed suit, seeking specific performance of the option agreenent, and the
parties are currently before this Court on defendant's notion for sumary

j udgment .

. FACTS

Many facts are not in dispute. The property at issue is |ocated along the
Rhode River in Anne Arundel County, Maryland, [*1553] on a point of |and
known as lIvy Neck. In 1966, the Smi thsonian Institution purchased

approxi mately 330 acres of Ivy Neck Farmfromplaintiff's aunt, Adel ai de
For bes Col houn. The Snmithsonian wi shed to use the property for "research on
natural habitats and their wildlife, so that the area may be preserved in
its unspoiled condition." Def. Doc. Exh. 11 at 1. Adel ai de Col houn desired
to "preserve, if possible, the Ivy Neck Farmin the state in which it had
been maintained [**2] for so many years in their famly," and to have it
used as a bird or game sanctuary. Pl. Ex. 2 at 1.

The foll owing covenants and restrictions were witten into the deed
conveying the 330 acres, known as Parcel # 1, to the Smthsonian:

1. The |l and hereby conveyed shall be nmintained, substantially in
it's [sic] present natural and rural state and condition to
preserve it's [sic] characteristic flora and fauna and shall be
used as a wildlife sanctuary for scientific and environnenta
research, observations and experinmentation in wildlife biologica
field studies.

2. There shall be no public hunting, trapping or killing of any
wild or domestic manmal s or birds.

3. There shall be no billboards or other comrercia
advertisenents erected, placed or nmintained upon the said | ands
nor shall there be any commercial mning, tinber cutting or
renoval of sand, gravel, topsoil, or minerals therefrom

4. There shall be no residences, dwellings, nor comrercial or
busi ness enterprises built, erected or maintai ned upon the said
| ands except for agricultural or scientific purposes, nor shal



any public park, playground, beach or other place of public
resort be established or nmmintained thereon. [**3]

5. There shall be no buildings or structures erected, built or

mai nt ai ned upon the said | ands, except such tenporary buil di ngs
of a character and design in keeping with the rural and natura
state of the land as may be reasonably necessary to carry out the
pur poses and obj ectives nentioned in paragraph 1 above.

Def. Doc. Ex. 16 at 7-8.

On the sanme day Parcel # 1 was conveyed, the parties executed supporting
docunents. The Smithsoni an and Adel ai de Col houn entered into an option
agreenent entitling the Smthsonian to buy three other Ivy Neck parcels,
Parcels # 2, # 3 and # 4, within a certain period of tinme after Ms.

Col houn's death. Def. Doc. Ex. 17. The Smithsonian, Ms. Col houn and John
Col houn executed an option agreenent which gave the Col houns power, under
certain conditions, to repurchase land sold to the Smthsonian or to be
sold to the Institution in the future. Def. Doc. Ex. 18. Finally, Adelaide
Col houn conveyed her remmi ning property to her attorney to inpose covenants
and restrictions on it simlar to those placed on Parcel # 1. The property
was i medi ately reconveyed to her. Def. Doc. Ex. 22 at 7-8 and Ex. 27 at
10-11. Ms. Col houn transferred sone of the property to [**4] plaintiff
John Col houn, and the bulk of the remmi nder was placed in a trust.

Adel ai de Col houn died in Novenber, 1969, and the Snithsonian exercised its
option to purchase parcels # 2, # 3 and # 4, totalling 133 additiona
acres. The deed to this |and was executed on June 25, 1971, and contai ned
covenants and restrictions conparable to those on Parcel # 1. nl Def.
[*1554] Doc. Ex. 19. Al four parcels of Ivy Neck purchased by the
Smi t hsoni an are part of what is now called the Smthsonian Environnental
Research Center ("SERC'). At SERC, scientists enployed by the Smthsonian
exam ne the inpact of comercial and residential devel opnent, agricultura
activities and popul ation growth on the watershed of the Rhode River, as
wel | as on the Chesapeake Bay, including the inpact on wildlife and its
habi t at .

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - -

nl The covenants and restrictions read as foll ows:

1. The | and hereby conveyed shall be nmmintained in substantially their
present natural and rural state and condition to preserve the
characteristic flora and fauna and shall be used only for single famly
residential, agricultural and wildlife conservation purposes.

2. There shall be no public hunting, trapping or killing of any wild or
donestic manmmal s or birds.

3. There shall be no billboards or other comrercial advertisenments erected,
pl aced or nmi ntai ned upon the said |ands nor shall there be any comrercia
m ning, tinber cutting or renoval of sand, gravel, topsoil or mnerals

t herefrom

4. There shall be no comrercial or business enterprises built, erected or
mai nt ai ned upon the said | ands except for agricultural or scientific



pur poses, nor shall any public park, playground, beach or other place of
public resort be established or maintained thereon

5. There shall be no buildings erected, built or maintained on the said
| ands ot her than those buil dings presently in existence.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -
- - (5]

John Col houn contends the Sm thsoni an has not used the lvy Neck land as its
deeds require, and therefore he is entitled to repurchase all 463 acres.
The option agreenent that he wi shes to exercise contains the follow ng
provi si on:

3. Conditions under which Option may be Exercised. Should the
Optionor [Smithsonian] fail or cease to use the aforesaid
property as set forth in the Deeds conveying and granting said
lands to the Optionor; or should the Optionor desire to convey or
ot herwi se alienate the title to the said property, the Optionor
shall first so notify the Optionees [Col houns] in witing. The
Optionees shall thereafter for a period of ninety (90) days
foll owi ng such notification, have the right to exercise this
option and to purchase the aforesaid lands [**6] wupon the terns
and conditions hereinafter set forth, and this option shall be
deened to have been exerci sed upon the Optionees, or either of
them giving notice of the intention to purchase the said | and.

Def. Doc. Ex. 18 at 2. Plaintiff's attorney notified the Smthsonian in a
| etter dated August 8, 1984 that because the Sm thsoni an had viol at ed
several of the restrictive covenants and had proposed a transfer of the
property, John Col houn intended to exercise his option to repurchase the
land. Pl. Ex. 4. The Smthsonian responded on August 27, 1984 that the

al l eged violations did not constitute actions that would give rise to any
repurchase rights, and it refused to sell the property. Pl. Ex. 5.

Plaintiff then filed a conplaint on March 18, 1985, all egi ng nunerous
violations of the restrictive covenants and requesting specific performance
of the option agreenent. He clains the Snmithsonian erected a pernmanent
structure on Parcel # 3, and constructed permanent el ectrical service and
access roads at various points on the property; pernmitted the erection of
bill boards; cut and cleared tinber; nmintained a public beach; permtted
the operation of a comercial riding acadeny; intended [**7] to place a
portion of its property in an estuarine sanctuary; discussed the
establishnment of a sailing program and pernmitted the use of harnfu

pestici des. The Smithsoni an has noved for summary judgnment, asserting
first, that the option agreement is not triggered by a violation of the
restrictive covenants, and second, that even if it were, the Sm thsonian
has not commtted any violations. After a careful review of the pleadings
and exhibits, this Court finds that a hearing is unnecessary. Local Rule 6.

1. STANDARDS APPLI CABLE TO A SUMMARY JUDGVENT MOTI ON

Summary judgnment as to all or a portion of an action shall be granted where
the evidence discloses that there are no genuine issues of material fact



and that the noving party is entitled to judgnent as a nmatter of law. Rule
56(c), Fed. R Civ. P.; Celotex Corp. v. Catrett, 477 U. S. 317, 106 S. C
2548, 2552-53, 91 L. Ed. 2d 265 (1986). The party seeking sumrmary j udgnent
bears the burden of denonstrating the absence of a genuine issue of
material fact. Celotex, 106 S. Ct. at 2553.

The party opposing a properly supported notion for summary judgnment may not
rest upon the nere allegations or denials of his pleading, but nust set
forth [**8] specific facts showing that there is a genuine issue for
trial. Rule 56(e), Fed. R Civ. P. As the Supreme Court recently held:

The mere existence of a scintilla of evidence in support of the
plaintiff's position will be insufficient; there nust be evidence
on which the [trier of fact] could reasonably find for the
plaintiff. The judge's inquiry, therefore, unavoi dably asks

whet her [a] reasonable [trier of fact] could find by a
preponderance of the evidence that the plaintiff is entitled to a
verdi ct.

[*1555] Anderson v. Liberty Lobby, Inc., 477 U S. 242, 106 S. Ct. 2505,
2512, 91 L. Ed. 2d 202 (1986). Thus, the standard for resolving a summry
judgment notion mirrors the standard for a directed verdict under Rule
50(a), Fed. R Civ. P., "which is that the trial judge nust direct a
verdict if, under the governing |law, there can be but one reasonable
conclusion as to the verdict." Id. at 2511. To survive a sunmary judgnment
noti on, therefore, the nonnoving party nust produce evidence fromwhich a
reasonable trier of fact might return a verdict in his favor. Id. at 2514.

I11. APPROPRI ATE USE OF THE PROPERTY

The option agreenent grants the Col houns repurchase rights should the
Smithsonian [**9] either (1) "fail or cease to use" the property "as set
forth in the Deeds", or (2) "desire to convey or otherw se alienate the
title to the said property.” Beginning with the first condition, the

Smi t hsoni an contends that the option agreement is triggered only if it
fails or ceases to use the property for the intended purposes set forth in
the first covenant in each deed, n2 and not if the Sm thsonian violates the
remai ning restrictive or negative covenants. Plaintiff Col houn, by
contrast, contends the option can be exercised upon any violation of either
the affirmative or negative covenants.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -

n2 The covenants in each deed are reprinted at page 2 and footnote 1
supra.

- - - - - - - - - -+ - - - - - -End Footnotes- - - - - - - - - - - - - - -

Option agreenments are interpreted under rules applicable to contracts
generally. See Katz v. Pratt Street Realty Co., 257 Ml. 103, 117, 262 A 2d
540 (1970). In construing a contract, a court must consider the docunent as
a whol e and accord words their ordinary and accepted neaning. "The test is
what neaning a reasonably prudent |ayperson would attach to the tern{s]."



Pacific Indemmity Co. v. Interstate Fire & Casualty Co., 302 Mi. 383, 388,
488 A.2d 486 (1985). The initial inquiry is confined to an analysis of the
| anguage used [**10] in the docunent itself. A court may consult
extrinsic evidence of the parties' intentions only if the |anguage of the
contract is anbiguous. Id. at 389.

The operative | anguage "fail or cease to use the aforesaid property as set
forth in the Deeds" initially appears unanbi guous. Upon applying it to the
covenants and restrictions in the deeds, however, its meani ng becones | ess
clear. The first covenant of each deed affirmatively sets forth how the

| and shall be used: "The | and hereby conveyed shall be maintained,
substantially in [its] present natural and rural state and condition to
preserve [its] characteristic flora and fauna" and "shall be used" in
Parcel # 1 "as a wildlife sanctuary for scientific and environnent al
research, observations and experinmentation in wildlife biological field
studies," and "shall be used" in Parcels # 2, # 3 and # 4 "only for single
famly residential, agricultural and wildlife conservation purposes."” The
remai ni ng covenants outline what nmay not occur on the |and.

The words "fail or cease to use the . . . property as set forth in the
Deeds” could be interpreted to mean the failure or cessation of the
affirmati ve uses for which the Iand was intended; [**11] or it could nean
the failure to abide by each restriction placed upon the land; or it could
reflect a meshing of these two interpretations. The operative |anguage is
anbi guous, and neither the deeds nor the option read as a whole illum nate
t he neani ng.

For the purposes of resolving this notion, however, it will not be
necessary to probe the prelimnary discussions and correspondence between
Adel ai de Col houn and the Sm thsonian, or other extrinsic evidence, to
determ ne exactly what the parties intended would catal yze the repurchase
rights. As will becone evident infra, it will suffice for this Court to
establish what the parties could not have intended to trigger the option

Plaintiff Col houn advocates the interpretation that any violation of the
restrictive covenants would result in his right to force the Smithsonian to
sell all 463 acres of its land. This neaning would surely lead to

unr easonabl e and harsh consequences for the Smithsonian. "An interpretation
whi ch makes a contract fair and [*1556] reasonable will be preferred to
one which leads to either a harsh or unreasonable result.” Canaras v. Lift
Truck Services, Inc., 272 Md. 337, 357, 322 A 2d 866 (1974). Accordingly,
this Court concludes [**12] that a single, relatively insubstantia
violation of the covenants was not neant to trigger Col houn's repurchase

ri ghts under the option agreenent.

Wth this principle in mnd, this Court will exam ne each of the
Smithsonian's all eged transgressions. n3 Before doing so, however, it is

i mportant to note that the evidence clearly denonstrates that the

Smi t hsoni an has generally used the Ivy Neck property for the purposes set
forth in its deeds. The property is part of SERC, which was established to
undertake scientific and environnental research in the Chesapeake Bay area.
Chal l'i nor Declaration at para. 3. Since at |east 1971, the | ands conprising
SERC, and particularly the Ivy Neck property, have been used for scientific
and environnmental research and rel ated educational activities, as well as
ongoi ng agricultural activities. Correll Declaration at para. 37.

Addi tionally, defendant's photographic exhibits illustrate the fact that
the | ands purchased fromthe Col houns in 1966 and 1971 renmain in



substantially the sane natural and rural condition that existed when the
Smithsonian first acquired land on Ivy Neck. See Def. Conp. Photo. Ex.
2A-G Thus, the question at issue is whether [**13] the various alleged
violations of the restrictive covenants are sufficient to trigger the

Col houn option agreenent.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -

n3 Plaintiff has withdrawn his allegations with respect to the
establ i shnment of a sailing school, the maintenance of a riding academny, and
the erection of billboards. See Plaintiff's Opposition Menorandum at 7.
Accordi ngly, defendant's notion for sumary judgnent will be granted as to
these three clains, which are set forth in paras. 15, 21 and 25 of the
Conplaint. Rule 56(c), Fed. R Civ. P.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -

A. Construction of a Building

Plaintiff clainm the Sm thsonian constructed a permanent structure on
Parcel # 3 in violation of its restrictive covenants. In 1979-1980, the
Smit hsonian erected a "light nonitoring station" to house scientific
i nstruments which collected data on |ight penetration in the Rhode River.
Correll Declaration at para. 7. The structure was a prefabricated
fi bergl ass storage shed, neasuring approximtely six by six by eight feet.
Id. It was placed atop a concrete pad, surrounded by a chain |ink fence,
and, at one tinme, topped with solar panels used to generate electricity.
Sul l'ivan Decl aration at para. 5. Pictures of the nonitoring station are
[**14] shown in Def. Conp. Photo. Ex. 3A-B. The nonitoring station was
designed to be used only during the light penetration studies, and it was
di smantl ed and renoved from Parcel # 3 in 1984. Correll Declaration at
paras. 9, 10. A 1986 photograph of the site where the shed had been | ocated
reveal s that the | and appears | argely undi sturbed. Def. Conp. Photo. Ex.
3D-E.

Plaintiff Col houn was aware of the monitoring station as early as Novenber
1980, over three years prior to giving notice of intent to exercise his
option. Plaintiff wote the Secretary of the Smithsonian in Novenmber 1980
regarding the nonitoring station. At that tine, he did not suggest the
station be renoved because it constituted a violation of the deeds. Rather
he requested that the Smithsonian consult an archeol ogist to assure that it
did not destroy an inportant Indian site; that the Sm thsonian not instal

a generator at the |location; and that the Sm thsonian contact himto

di scuss the research station. Def. Doc. Ex. 21. n4

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -
n4 Al though the letter is undated, during his deposition Col houn
acknow edged that it was witten in Novenber 1980.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -

The option agreenment provides that if the Smithsonian fails or ceases to



use [**15] the property as required by the deeds, it shall notify the

Col houns in witing, and they shall have 90 days to exercise their option
The Smithsonian did not consider erection of the nonitoring station as
constituting a failure to use the property as required, therefore it did
not notify Col houn in writing. Although Col houn never received witten
notification regarding the nonitoring station, he clearly had actual notice
of it in November 1980.

[*1557] The option agreenent is anbi guous regarding the procedure to be
followed if the Smithsonian fails to provide witten notice of a condition
which triggers Col houn's repurchase rights. Because the option was drafted
by the Col houns' attorney, see Lucke Deposition at 46, 52, any anbiguities
shoul d be resol ved agai nst the Col houns. Canaras, supra, 272 Ml. at 356.
Accordingly, this Court construes the agreenent to require that in the
absence of witten notification fromthe Smthsonian, the Col houns nust
give notice of their intention to exercise their option within 90 days of
obt ai ni ng actual knowl edge of the condition which they believe gives rise
to repurchase rights. In the instant case, Col houn did not provide notice
until August [**16] 8, 1984, several years after he had know edge of the
monitoring station. The tinme for exercising his option on the basis of the
monitoring station is therefore long past. There are no genui ne issues of
material fact, and defendant is entitled to judgnent on this issue as a
matter of |aw. Rule 56(c), Fed. R Civ. P. nb

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -

n5 The covenants governing Parcel # 3 are inconsistent regardi ng what
structures may be built in furtherance of scientific pursuits. Covenant
five states categorically that no buildings may be erected, while covenant
four allows certain enterprises to be erected for scientific purposes.
Despite these inconsistencies, this Court deens it inportant to note that
the nonitoring shed was constructed to protect instruments used to neasure
light penetration in the Rhode River. These neasurenments were taken in an
effort to determ ne what caused the | oss of river bottom vegetation, which
provi des food for various species of waterfow . Correll Declaration at
para. 7. Research directed at the conservation of a waterfow food source
is both a "scientific enterprise” allowed by covenant four, as well as a
"wildlife conservation"” activity permtted by covenant one.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -

B. Installation [**17] of Permanent Electrical Service

It is undisputed that the Snithsonian has installed permanent electrica
service on Parcels # 1 and # 2. Plaintiff does not allege that the service
on Parcel # 2 constitutes a violation of its restrictive covenants. He
contends that the electric nmeter, utility pole and underground |ines on
Parcel # 1 constitute a "permanent structure" in violation of covenant
nunber five of the 1966 deed.

The utility pole and nmeter on Parcel # 1 are shown in Def. Conp. Photo. EXx.
4B, and its location on the Ivy Neck property is depicted in the enlarged
aerial view of the land, Photo. Ex. 2E. It was installed in the Spring of
1981, whereupon underground electrical service was run out to the
monitoring station on Parcel # 3. Even if the utility pole and underground



wires are considered a "pernmanent structure" at odds with covenant nunber
five, which this Court doubts, plaintiff's actions prevent himfrom
objecting to the electrical service now. In December 1980, John Col houn net
with Alan U | berg, Associate General Counsel to the Smthsonian, and
requested that a gasoline generator at the light nonitoring station be

repl aced by underground el ectrical service fromsome [**18] existing
commerci al power source. U | berg Declaration at para. 10. Col houn offered
to allow the Smithsonian to run the electrical service fromhis barn to the
monitoring station. Duls Declaration at para. 3. The Smithsonian chose to
erect its own utility pole. tying in to the existing conmercial utility
pol e.

Under Maryl and | aw, acqui escence in a breach of a covenant will be
construed as a waiver of the violation. Speer v. Turner, 33 Ml. App. 716,
727, 366 A.2d 93 (1976). If installation of the electrical service
constituted breach of covenant nunber five, Col houn waived any objection he
now has to it by first, requesting that it be installed, and second, by
failing to conplain when he observed workers digging trenches for the
electrical line. Duls Declaration at para. 4. Further, by requesting the
underground el ectrical service, Colhoun is now estopped from claim ng that
its construction constitutes a violation of the covenants. See Knill v.
Knill, 306 Md. 527, 534, 510 A 2d 546 (1986) (equitable estoppel arises
when a party relies on the representations of another and changes his
position to his detrinent).

In addition, the electrical service on Ivy Neck conplies with the other
covenants governing [**19] Parcel # 1. As the photographs reflect, the

el ectrical service has not "substantially" [*1558] disturbed the "present
natural and rural state and condition" of the property. Also, it has not
substantially changed the state of the land as it existed in 1966 when the
deed was executed. Commercial electrical power has been provided to Ivy
Neck by poles and lines constructed above ground since at |east 1966. Whal
Deposition at 20-21; Worthington Deposition at 23-24. Moreover, the
electricity was used to further scientific research. Ul berg Declaration at
para. 11.

Al t hough Col houn does not renenber requesting the electrical service, he
does not deny it, see J. Col houn Deposition at 227-228, nor does he deny
that he observed its installation w thout conplaining. He has presented no
facts to oppose defendant's evidence, as required to defeat a properly
supported summary judgnment notion. Matsushita Electric Industrial Co., Ltd.
v. Zenith Radio Corp., 475 U. S. 574, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d
538 (1986). As there are no genuine issues of material fact, and defendant
is entitled to judgnent as a matter of |aw, defendant's notion regarding
the electrical service is granted. Rule 56(c), Fed. R [**20] Civ. P

C. Wbodcutting

Col houn al l eges that Sm thsoni an enpl oyees cut and cleared tinber from
Parcel # 1 for its use or sale in violation of the covenant prohibiting
woodcutting. During the winters of 1982-83 and 1983-84, Charles Pate was
authorized by the director of SERC to renmpbve wood cut in connection with
the clearing of an old fireroad, and to use it in heating his hone.

Sul livan Declaration at paras. 13, 14; Pate Declaration at paras. 2-4. Wen
Col houn conpl ai ned about this activity, the Smithsonian ordered that it be
ceased. Since that time, no wood has been cut on Smithsonian property.
Correll Declaration at para. 20.



The restrictive covenant at issue reads in pertinent part, "nor shall there
be any commercial mning, tinber cutting or renoval of sand, gravel,
topsoil, or mnerals. . . ." The ordinary neaning of "commercial"”
enconpasses the idea of trade for profit. Wbster defines comercial as
"characteristic of commerce", which in turn is defined as "the exchange or
buying and selling of commpdities." Whbster's New Col |l egi ate Dictionary
(1977). Plaintiff has presented no facts to counter defendant's evi dence
that the wood was used solely for personal use, and [**21] was not cut
for any commrercial purpose.

Plaintiff contends that all tinber cutting is prohibited, and that the word
"comercial" in the restrictive covenant nodifies only the word "m ning."
Plaintiff's strained reading of the covenant is not in keeping with the
meani ng that would be ascribed to the phraseol ogy by a reasonably prudent

| ay person. Pacific Indemity Co., supra, 302 Md. at 388. Moreover, his
reading is at odds with the other covenants. The covenants require that the
| and be used as a wildlife sanctuary, and for scientific, environnental and
agricultural purposes. Clearly the parties were concerned that the |and not
be used for comercial purposes, and that it be nmintained substantially in
its natural and rural state. Cutting wood to clear an old fire road and
renmovi ng al ready-downed trees is not the type of activity that the
covenants were designed to prevent. The evidence indicates that no nore
than five to ten cords of wood were renoved by Pate. Pate Declaration at
para. 3. Surely this did not materially change the natural condition of 330
acres of property which, as the photographs indicate, are heavily
forrested.

As there are no issues of material fact [**22] in dispute, and defendant
is entitled to judgment as a matter of |aw that Pate's woodcutting activity
does not constitute a violation of the restrictive covenants, defendant's
notion for summary judgnent will be granted as to this issue. Rule 56(c),
Fed. R Cv. P

D. Road Construction

Col houn chal l enges the construction of roads on the Snmithsonian's property.
There is no dispute that the Smithsonian created two access roads, one each
on Parcels # 1 and # 2, between 1981 and 1983. Plaintiff alleges that only
the road on Parcel # 1, and not the accessway on Parcel # 2, violates the
restrictive covenant agai nst permanent structures.

[*1559] As defendant's photographic exhibits illustrate, the "road" at

i ssue constitutes no nore than a two-1ane vehicle path through farmfiel ds.
The only exception to this is where the road passes through wooded areas.
There, the Smithsonian renmoved a few trees and put down gravel to nake the
areas passable in wet weather. In addition, a culvert was installed bel ow
the roadway to channel water away fromthe road. Def. Conp. Photo. Ex.
5A-L. The road is needed for security patrols as well as access by
researchers and tenant farmers, and it was constructed when [**23]
Col houn refused to all ow Snmithsonian personnel to continue using his roads.
Brown Decl aration at paras. 16, 17; Correll Declaration at para. 32; J.
Col houn Deposition at 298-300.

Plaintiff asks this Court to find that the road is a permanent structure in
vi ol ati on of the covenant which reads as follows: "5. There shall be no
buil di ngs or structures erected, built or maintained upon the said | ands,



except such tenporary buildings of a character and design in keeping with
the rural and natural state of the land. . . ." Plaintiff's interpretation
is clearly at odds with what a prudent |ayperson would interpret this
covenant to prohibit. Covenant five concerns structures to be, or that have
been, erected on the land. It does not cover the vehicle tracks that
constitute, or the minor clearing that acconpani ed, the farmroad devel oped
by the Smithsonian on Parcel # 1.

The only legitimte concern is whether the road conplies with covenant one,
whi ch reads: "The | and hereby conveyed shall be nmintained, substantially
in [its] present natural and rural state and condition to preserve [its]
characteristic flora and fauna. . . ." Defendant's photographs reveal that
the road changes the natural [**24] <condition of Parcel # 1 in only the
nost mniml way, and it is simlar to other rural roads on adjacent |vy
Neck property. Plaintiff has produced no contrary evidence. n6 Accordingly,
there are no issues of material fact in dispute, and defendant is entitled
to judgnment as a matter of |law that the road on Parcel # 1 does not
constitute a violation of the covenants and restrictions in its deed.

Def endant's notion for summary judgment with regard to this issue is
therefore granted. Rule 56(c), Fed. R Civ. P

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -

né Plaintiff's Exhibit 11 contains four pictures which allegedly depict the
condition of the road in 1984. Plaintiff failed to authenticate these
pictures, Rule 901, Fed. R Evid., therefore it would be inappropriate for
this Court to consider themin opposition to defendant's summuary judgnment
notion. Even if plaintiff had authenticated them however, the condition of
t he road which these pictures illustrate would not change the Court's
ruling.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -

E. Use of Paraquat

Col houn chal | enges the use of Paraquat, an herbicide, on Parcel # 1 by a
Smi t hsoni an tenant farnmer. The tenant farmer sprayed Paraquat on a field
sonetinme in the spring or sumer of 1984. Followi ng this application

[**25] the Smithsonian prohibited its further use. Correll Declaration at
para. 34. Parcel # 1 nay be used for agricultural purposes, provided the
land is maintained in "substantially its present natural and rural state
and condition to preserve its characteristic flora and fauna." Col houn
contends that the Paraquat application killed his asparagus plants as wel
as wildlife that wandered into the sprayed field and flora surroundi ng the
field. J. Col houn Deposition at 119-120.

The Smithsoni an has produced the declaration of Ronald Ritter, the
agricultural weed control expert for the State of Maryland Agricultura

Ext ensi on Service, who is famliar with the chem cal properties, effects
and appropriate uses of Paraquat. He asserts that Paraquat is an herbicide
approved for use by federal and state agricultural authorities; that used
properly, it will not damage plants or wildlife |ocated outside the field
being treated; that it poses little risk to wildlife wandering into the
field; and that Paraquat is widely used by farmers in Anne Arundel County.
Ritter opined that it would be virtually inpossible for a single Paraquat



application to either result in the death of a racoon found in the field,

[**26] or to kill plaintiff's asparagus plants | ocated approxi mately 100
to 200 yards fromthe point of application. Ritter Declaration at paras. 1
5- 8.

Plaintiff has produced a bookl et that acconpani es Paraquat and contains the
following [*1560] statenent: "Restricted Use Pesticide: For retail sale
to and use only by Certified Applicators or persons under their direct
supervi sion and only for those uses covered by the Certified Applicator's
certification.” Pl. Ex. 13. The docunent outlines the follow ng

envi ronnental safety cautions:

This product is toxic to wildlife. Birds and other wildlife in
treated areas may be killed . . . . CLEAN CROP PARAQUAT PLUS is a
contact herbicide that kills all green plant tissue. Do not apply
under conditions involving possible drift to food, forage or

ot her plantings that m ght be damaged or the crops thereof
rendered unfit for sale, use or consunption. Do not apply when
weat her conditions favor drift fromareas treated.

Pl. Ex. 13 at 8.

Col houn observed the Smthsonian tenant farner apply Paraquat to Parcel 1
and he contends a strong, foul odor drifted onto his farm Following this
application, plaintiff observed dead animals and dead flora al ong the edge

[**27] of the treated field. In addition, asparagus plants 50 feet from
the treated field were allegedly killed, as the wind was blowing in a
northerly direction. J. Col houn Deposition at 114, 115, 119.

While Ritter's statenent tends to contradict plaintiff's assertions, there
remai n di sputed i ssues of fact as to whether the Paraquat was used
properly, and whether it killed nearby flora or fauna. If the latter
occurred, then the use of Paraquat would not be in keeping with the
covenant which requires that the land be used to preserve its flora and
fauna. However, the Paraquat was applied only once. If this application
constituted a violation of the restrictive covenants, it clearly was not
substantial enough to warrant a forced sale of all 463 acres under the
opti on agreenment. See discussion on slip op. pages 7-9, supra. Since
plaintiff may be entitled to other relief for a breach of the covenant,
defendant's motion for summary judgment will be denied as to this issue.

F. Sand Poi nt-Canni ng House Cove

Col houn contends the Sm thsoni an has nmintained a public beach on a portion
of Parcel # 1 known as Sand Poi nt - Canni ng House Cove. The deed to Parcel #
1 provides that no "public park, playground, [**28] beach or other place
of public resort [shall] be established or naintained" on the property.
There is no dispute that boaters use this area for recreation. Nor is there
any question that the Smthsonian has done nothing to inprove the area as a
public beach; it has not hired a |life guard or provided picnic tables or

ot her services typically found at public beaches. Col houn's conpl ai nt
arises fromhis assertion that public use of the beach has increased
dramatically since 1984, and the Smithsonian has done nothing to deter it.

The Sand Poi nt - Canni ng House Cove area has been used by boaters in the



Rhode River since at |east the 1940's, Wall Deposition at 36-38;
Wort hi ngton Deposition at 53-59, with the heavi est use occurring during
sumrer weekends. See Def. Conp. Photo. Ex. 8A-E and PI. Ex. 19. The

Snmi t hsoni an has not given perm ssion to any nenber of the general public to
use the area. Correll Declaration at para. 26. But under Maryland | aw, al

| and bel ow t he nean high water mark belongs to the State, and is open to
the public whenever it can be reached and used. Caine v. Cantrell, 279 M.
392, 396, 369 A .2d 56 (1977); United States v. Certain Land in County of
Worcester, M., 311 [**29] F. Supp. 1039, 1051 (D. Md. 1970). Thus the
Smi t hsoni an owns and controls its property only to the nmean high tide nmark
Hirsch v. Md. Dep't of Nat. Resources, 288 MI. 95, 99, 416 A 2d 10 (1980).

SERC officials regard the vegetation line along the shore as an

approxi mation of the high tide mark bordering Smthsonian property. Correl
Decl aration at para. 24; Sullivan Declaration at para. 16; Brown

Decl aration at paras. 7, 8. Their policy requires the renpoval of

i ndi vi dual s found above the vegetation |line where "No Trespassi ng" signs
have been placed. Brown Declaration at paras. 5, 6. The evidence indicates
that the Smithsonian has nade a diligent effort to prevent its land from
bei ng used as a public resort, but that under Maryland law, it cannot
prohibit the public fromrecreating on | and bel ow the nmean high water mark.
Plaintiff has presented no evidence to the contrary. [*1561] Thus, there
are no genuine issues of material fact, and defendant is entitled to
judgment as a matter of law that it has not "maintai ned" a public beach on
Parcel # 1 in violation of the restrictive covenants. Defendant's notion
for summary judgnent is therefore granted as to this issue. Rule 56(c),
Fed. R Cv. P

V. [**30] ALIENATING TI TLE TO THE PROPERTY

The repurchase rights contained in the Col houn option are also triggered if
the Smithsonian "desire[s] to convey or otherwise alienate the title" to
its property. Def. Doc. Ex. 18 at 2. Col houn alleges that the Smithsonian
di spl ayed an intention to alienate title to a portion of its property when
it considered placing it within an estuarine sanctuary program

The Smithsonian was involved in discussions with the State of Maryl and and
the National Oceanic and Atnospheric Administration between 1975 and 1985
regarding the creation of an estuarine sanctuary in the Chesapeake Bay
area. Various proposals were made for including SERC | and within the
sanctuary, including a portion of Parcel # 2 on Ivy Neck. Parcel # 2 was
formally withdrawn frominclusion within the proposed boundaries in July
1984, and no estuarine sanctuary involving SERC | ands was ever established.
Ul berg Declaration at para. 5; Correll Declaration at para. 29.

The parties present conflicting evidence as to whether the di scussions and
proposal s regardi ng the estuarine sanctuary constituted an "intention" by
the Smithsonian to place part of Parcel # 2 in the sanctuary. However, this
di sputed [**31] issue is not material. Even if the various proposals did
reflect the Smithsonian's "desire" to place a portion of Parcel # 2 in the
estuarine sanctuary, the undisputed evidence reveals that such action would
not have alienated the Smithsonian's title to the property, which is a
pre-condition to Col houn's exercising his option. Under the terns being

di scussed, the Sm thsoni an woul d have reserved all rights to acquire and

di spose of its property wi thout regard to sanctuary designation. Ul berg
Decl aration at para. 8; Correll Declaration at para. 29; Pl. Ex. 8. Because
the Smithsonian would not have alienated its title, the intention to place



this land in the sanctuary program would not have given rise to Col houn's
repurchase rights. n7

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -

n7 In addition, a proposal to place the property in an estuarine sanctuary
woul d not constitute a failure to use the property as required by the deeds
because the property was never actually placed in the sanctuary.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -

As there are no genuine issues of material fact, and the Smithsonian is
entitled to judgnent as a matter of |aw, defendant's notion for summry
judgment is granted as to this issue. Rule 56(c), Fed. R Civ. P

V. CONCLUSI ON

For the [**32] foregoing reasons, defendant's notion for summary judgnent
is hereby granted as to the followi ng issues: establishnent of a sailing
school ; mai ntenance of a riding acadeny; erection of billboards;
construction of the light nonitoring station; installation of electrica
service; tinmber cutting; road construction; maintenance of a public beach
and the desire to alienate title to its property. Defendant's notion for
summary judgnent is hereby denied as to the use of Paraquat.

ORDER

In accordance with the attached Menorandum it is this 14th day of My,
1987, by the United States District Court for the District of Maryl and,
ORDERED

1. That defendant's notion for summary judgnent BE, and the sanme IS, hereby
GRANTED | N PART and DENI ED | N PART;

2. That a copy of this Menorandum and Order be mailed to counsel



